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QUESTIONS PRESENTED 


Appellant filed applications for noncompetitive oil and 
gas leases, and the Secretary of the Interior rejected the 
applications on the grounds that the lands were made 
Indian lands by an Act of Congress enacted after the 
applications were filed. 


The questions presented are: 


1. Were the lands covered by the applications public 
lands of the United States when appellant filed his 
applications? 

2.If so, were the lands made Indian lands by the 
subsequent statute? 


3.If so, did the provision of the statute protecting 
“valid existing rights’? preserve appellant’s lease 
applications? 


4. If it did, can the Secretary now refuse to issue the 
leases sought by plaintiff when the Department of 
the Interior has determined that the lands should 
be leased and the oil and gas deposits therein 
developed? 
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ARGUMENT 


I. The lands involved herein have been public lands 
of the United States since the Executive Order of 
July 2, 1910 


A. 


The Department of the Interior has on three 
separate occasions held that the lands were 
changed from Indian lands to public lands by 
the Executive Order of July 2, 1910 


. The rules of statutory construction require 


construing the Executive Order of July 2, 1910, 
to mean that it changed the lands from Indian 
lands to public lands .............2..-+0005- 


1. Appellee’s legal position in case is uncertain 


. The Act of September 2, 1958 (72 Stat. 1686), 


did not transfer the lands to Indian status .. 


. Even though said Act of September 2, 1958, 


had transferred the lands to Indian status, it 
protected appellant’s ‘‘valid existing rights’’ 


t. In order to be protected, it was not necessary 
for appellant to have ‘‘vested rights”’ .... 
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E. In view of the change in the language of Sec- 
tion 17 of the Mineral Leasing Act of February 
25, 1920 (41 Stat. 437), as it was amended by 
the Act of August 8, 1946 (60 Stat. 950), an 
oil and gas lease applicant now has a vested 
right to a lease 


1. The former decisions of this Court upon 
which appellee depends are no longer 
controlling 


2, Statement of this Court in decision in McKay 
v. Wahlenmaier, 96 App. D.C. 313, 226 F. 2d 

35, discussed 
. Even though the language of Section 17 of the 
Mineral Leasing Act had not been changed by 
the Act of August 8, 1946, supra, the Depart- 
ment of the Interior’s own interpretation of the 
section gives appellant an absolute right to 


. The Department determined by advertising the 


lands for leasing as Indian lands that the lands 
should be leased and developed 
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IN THE 


United States Court of Appeals 


For tue District or Cotumsu Circuir 
No. 15,565 


James W. Hater, Appellant, 


v. 


Frep A. Seaton, SECRETARY oF THE [nTERIOR, Appellee 


Appeal from Judgment of the United States District Court 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This proceeding involves the review of an adverse de- 
termination of the Secretary of the Interior under Sec- 
tion 17 of the Mineral Leasing Act of February 25, 1920 
(41 Stat. 437), as amended, U.S.C. Title 30, Section 226. 


The Secretary’s determination was made on November 
17, 1958 (JA 11). Appellant’s petition in Civil Action 
1643-59 was filed in the United States District Court 
for the District of Columbia on June 17, 1959. The juris- 
diction of that Court rested on the Administrative Pro- 
cedure Act of June 11, 1946 (5 U.S.C., Section 1001, et 
seq.) ; the Mineral Leasing Act of February 25, 1920, supra, 
as amended; and the Federal Rules of Civil Procedure. 
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The action came before the District Court on motion 
for summary judgment filed by appellee and countermo- 
tion for summary judgment filed by appellant. 


An order of the District Court granting summary judg- 
ment for appellee was entered on October 8, 1959 (JA 37). 


Appeal from said judgment was made to this Court on 
December 1, 1959 (JA 38), and the action was docketed 
in this Court as Civil Action No. 15565. 


The jurisdiction of this Court derives from Section 1291, 
Title 28, U.S.C. (Act of June 25, 1948, ch. 646, 62 Stat. 
929, as amended by the Act of October 31, 1951, ch, 655, 
65 Stat. 726), giving it jurisdiction of appeals from all 
final decisions of the district courts of the United States. 


OPINION BELOW 


The opinion of the district court is not reported. It 
is set out at page 35 of the Joint Appendix. 


STATEMENT OF CASE 


On March 24, 1958, appellant filed in the office of the 
Bureau of Land Management at Salt Lake City, Utah, five 
(5) applications for oil and gas leases covering certain 
lands in the State of Utah. In the parlance of the Bu- 
reau of Land Management, these applications were styled 
‘offers to lease,”’ and after being filed the five applica- 
tions were given identifying serial numbers Utah 028271, 
Utah 028272, Utah 028273, Utah 028274, and Utah 028275 
(JA 6 to 11). The applications requested that oil and 
eas leases be issued to appellant covering certain lands 
in Township 42 South, Range 19 East, S.L.M., San Juan 
County, Utah. The applications were filed under the 
provisions of Section 17 of the Mineral Leasing Act of 
February 25, 1920, supra, as amended, and thus consti- 
tuted applications to lease public lands of the United 
States. 
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By five separate decisions of April 7, 1957, each apply- 
ing to one of the five applications, the Manager of the 
Salt Lake City Office of the Bureau of Land Management 
rejected the five applications on the grounds that the lands 
sought to be leased are within the Navajo Indian Reserva- 
tion and are therefore not leasable as public lands by the 
Bureau of Land Management. Had the Manager been 
correct in his assertion that the lands sought to be leased 
were Navajo Indian lands, his decisions would have been 
correct, for appellant’s applications were not appropriate 
for the leasing of Indian lands, but only for the leasing 
of public lands of the United States. The decisions gave 
appellant the right to appeal from the rejections to the 
Director, Bureau of Land Management, within 30 days of 
service of the decisions on appellant. Appeals to said 
Director from each of the five decisions were timely filed. 


Notwithstanding the fact that the rules of practice of 
the Department of the Interior contemplate that appeals 
to the Director, Bureau of Land Management, shall be 
decided by that officer, with the right of subsequent appeal 
to the Secretary of the Interior, the Director did not act 
on the appeals from the rejection of the five applications 
individually and neither did he render any decision or 
decisions specifically answering the contentions set out in 
the appeals. 


It so happened, that, at the same time that appellant’s 
appeals were pending before the Director, a number of 
other appeals, involving lands situated in the same general 
area as the lands involved herein, were pending before 
the Director. Instead of deciding appellant’s appeals and 
specifically answering the contentions therein, under date 
of November 7, 1958, the Director rendered a single deci- 
sion whereby the appeals of appellant and of a number of 
other applicants, including Superior Oi] Company, were 
disposed of under a single decision which was approved by 
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Assistant Secretary of the Interior Roger Ernst on No- 
vember 17, 1958. (JA 11) 


The decision summarily rejected appellant’s applica- 
tions and the applications of a number of other applicants 
which covered lands which the decision categorized as 
those embraced in mining claims, former power site with- 
drawals, or in school sections to which title (except the 
mineral estate) had vested in the State of Utah. The 
categories named did not encompass the lands in appel- 
lant’s applications. These lands were in an entirely dif- 
ferent category from any mentioned in the decision, but 
nevertheless the decision rejected appellant’s applications. 


Thus appellant did not receive the administrative re- 
view to which he was entitled under the regulations and, 
realizing this, by letter of December 17, 1958, addressed to 
the appellee Secretary, appellant pointed out that the de- 
cision was not applicable to his applications and asked to 
be advised whether or not he would be allowed any 
further administrative appeal in the matter of his five 
applications. The appellee Secretary did not answer this 
letter inquiry, but by letter of January 16, 1959, Acting 
Director Earl J. Thomas of the Bureau of Land Manage- 
ment informed appellant that the decision constituted the 
final decision of the Department of the Interior and that 
appellant would receive no further notice from the De- 
partment concerning the rejection of his applications. 
(App. 31). 

As above stated, the lands included in appellant’s ap- 
plications lie within Township 42 South, Range 19 East, 
Utah. These lands, together with other lands, were with- 
drawn from sale and settlement and set apart as a reser- 
vation for Indian purposes by Executive Order of May 
17, 1884 (App. 32). By Executive Order of July 2, 1910, 
all lands in said township and other lands were included 
in Petroleum Reserve No. 7 (JA 17). By Public Land 
Order No. 1160, dated June 6, 1955, Assistant Secretary 
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of the Interior Aandahl, acting under a delegation of au- 
thority by the President (App. 32), revoked said Execu- 
tive Order of July 2, 1910, so as to restore therefrom cer- 
tain sections of land in every township affected by the 
Order so as to permit the State of Utah to take title 
thereto under its school land grant (JA 21). By Public 
Land Order No. 1403, dated April 2, 1957, Acting Secre- 
tary of the Interior Chilson revoked the Executive Order 
of July 2, 1910, which created Petroleum Reserve No. 7, 
in its entirety (JA 23). 


There were no Presidential or other administrative or- 
ders after July 2, 1910, which restored or attempted to 
restore the lands to the Indian reservation. 


Upon refusal of the Department of the Interior to en- 
tertain further appeal by appellant or to rule on the 
contentions raised by his appeal to the Director, appellant 
initiated action against the Secretary of the Interior by the 
filing of a complaint in the United States District Court 
for the District of Columbia on June 17, 1958. (JA 2). 
On August 14, 1959, appellee filed a motion to dismiss 
the complaint or for summary judgment. (JA 15). On 
September 21, 1959, appellant filed a countermotion for 
summary judgment. (JA 20). 


The matter was argued on October 5, 1959, before the 
Honorable Alexander Holtzoff, Judge, United States Dis- 
trict Court for the District of Columbia, and on October 8, 
1959, judgment was entered granting appellee’s motion for 
summary judgment, overruling appellant’s motion for 
summary judgment, and granting judgment against ap- 
pellant and in favor of appellee and dismissing appellant’s 
complaint. (JA 35). 


On December 1, 1959, appellant filed notice of appeal to 
this Court from the judgment so entered in the District 
Court (JA 36). 
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STATUTES INVOLVED 


The statutes involved in this case are the Act of June 
25, 1910 (36 Stat. 847), Sections 1 and 17 of the Mineral 
Leasing Act of February 25, 1920, supra, as amended, and 
the Act of September 2, 1958 (72 Stat. 1686). 


The pertinent and material provisions of the Act of 
June 25, 1910, supra, are as follows: 


Sec. 1. ‘That the President may, at any time in his 
discretion, temporarily withdraw from settlement, lo- 
cation, sale, or entry any of the public lands of the 
United States, including the District of Alaska, and 
reserve the same for water-power sites, irrigation, 
classification of lands, or other public purposes to be 
specified in the orders of withdrawals, and such with- 
drawals or reservations shall remain in force until 
revoked by him or by an act of Congress.’’ (Italics 
supplied.) 


The pertinent and material provisions of the Mineral 
Leasing Act of February 25, 1920, supra, as amended by 
the Act of August 8, 1946 (60 Stat. 950), are as follows: 


Sec. 1 


“That deposits of coal, phosphate, sodium, potas- 
sium, oil, oil shale, or gas, and lands containing such 
deposits owned by the United States, including those 
in national forests, but excluding lands acquired under 
the Act known as the Appalachian Forest Act, ap- 
proved March 1, 1911 (36 Stat. 961), and those in 
incorporated cities, towns, and villages and in na- 
tional parks and monuments, those acquired under 
other Acts subsequent to February 25, 1920, and lands 
within the naval petroleum and oil-shale reserves, 
except as hereinafter provided, shall be subject to 
disposition in the form and manner provided by this 
Act to citizens of the United States, or to associations 
of such citizens * * *.”’ 


° * * * * * ° * e 


“See. 17. All lands subject to disposition under this 
Act which are known or believed to contain oil or 


- 
( 


gas deposits may be leased by the Secretary of the 
Interior. * * * When the lands to be leased are not 
within any known geological structure of a produc- 
ing oil or gas field, the person first making application 
for the lease who is qualified to hold a lease under 
this Act shall be entitled to a lease of such lands 
without competitive bidding * * * ’’. (Italics supplied.) 


The pertinent and material provisions of the Act of 
September 2, 1958, supra, are as follows: 


Sect. 1 (d) 


‘o* *® * Subject to the provision of section 2 of this 
Act, and subject to valid existing rights, all public 
lands of the United States within said exterior boun- 
daries of said reservation are hereby declared to be 
held in trust for the benefit of the Navajo Tribe of 
Indians. The term ‘‘public lands’’ as used herein 
shall be deemed to include but in no way to be lim- 
ited to lands and the mineral deposits which originally 
may have been excluded from said reservation by 
reason of settlement or occupancy or other valid rights 
then existing, but since relinquished, extinguished, or 
otherwise terminated * * *’’. (Italies supplied). 


STATEMENT OF POINTS 


1. The United States District Court for the District 
of Columbia erred in not finding that, although the lands 
involved herein were withdrawn for Indian use by the 
Executive Order of May 17, 1884, said lands were taken 
out of the Indian withdrawal and made public lands by 
the Executive Order of July 2, 1910. 


2. Said Court erred in not finding that the Act of Sep- 
tember 2, 1958 (72 Stat. 1686), had no effect on the status 
of the subject lands and did not change them from public 
lands to Indian lands. 


3. Said Court erred in not finding that, even though said 
Act of September 2, 1958, had changed the lands from 
public to Indian lands, the lease applications of applicant 
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gave him ‘‘valid existing rights’’ which were protected by 
the Act. 


4. Said Court erred in failing to construe the wording 
of Section 17 of the Mineral Leasing Act to mean that 
the filing of an oil and gas lease application gives the 
applicant an absolute right to receive a lease if the ap- 
plicant is qualified and the lands are public lands of the 
United States. 


5. Said Court erred in not finding that, even though the 
wording of Section 17 of the Mineral Leasing Act, had 
not been changed by the amendatory Act of August 8, 
1946 (60 Stat. 950), nevertheless under the rulings of the 
Department of the Interior in recent decisions appellant 
had an absolute right to have leases issued pursuant to his 
applications for the reason that the Department had al- 
ready determined that the lands should be leased and the 
oil and gas deposits therein developed. 


SUMMARY OF ARGUMENT 


The lands covered by appellant’s oil and gas lease 
applications were and are public lands of the United States, 
having been taken out of the Indian withdrawal of May 
17, 1884, by the Executive Order of July 2, 1910. This is 
established by three separate constructions given the lat- 
ter Order by the Department of the Interior, and by the 
applicable rules governing the construction of admini- 
strative orders. 


The lands have not subsequently been restored to In- 
dian status, either by Executive Order or by statute, in- 
eluding the Act of September 2, 1958 (72 Stat. 1686), 
hence the lands are still public lands. 


Due to a change in the language of Section 17 of the 
Mineral Leasing Act of February 25, 1920, supra, effected 
by the amendatory Act of August 8, 1946, supra, the dis- 
cretion of the Secretary of the Interior to lease or re- 
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fuse to lease public lands of the United States no longer 
exists, for the Mineral Leasing Act now provides that the 
first qualified applicant for a lease of such lands ‘‘shall 
be entitled to a lease.’’ 


Therefore, when appellant filed his applications on 
March 24, 1958, to lease public lands of the United States, 
he immediately had a right to receive leases, and regard- 
less of the degree to which such right was ‘‘vested,’’ it 
was at least a “valid existing right’? which was saved 
and protected by the Act of September 2, 1958, supra. 


The Department of the Interior has refused to accord 
any significance to the change in the language of Sec- 
tion 17 of the Mineral Leasing Act, and still adheres to 
a construction of the Section which was given it before 
the language was changed on August 8, 1946. However, 
even under its obsolete construction of Section 17, the 
Department says and admits that an oil and gas lease 
applicant has an absolute right to a lease if and when 


the Department determines that the lands applied for 
should be leased and developed for oil and gas purposes. 
Such a determination had already been made by the 
Department when appellant’s applications were filed, and 
thus he was immediately entitled to receive leases, and this 
right was saved and protected by the Act of September 2, 
1958, supra. 


ARGUMENT 
1. THE LANDS INVOLVED HEREIN HAVE BEEN PUBLIC LANDS OF THE UNITED 
STATES SINCE JULY 2, 1910. 

It is conceded by the parties to this case that the sub- 
ject lands were withdrawn for Indian use by the Executive 
Order of May 17, 1884. The first question presented by 
this case is whether or not the Executive Order of July 
2, 1910, took the lands out of the Indian Reservation and 
restored them to the public domain. 


The authority which the President exercised when he 
signed the Executive Order of July 2, 1910, was vested 
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in him by the Act of June 25, 1910 (36 Stat. 847). (P. 6). 
This Act gave the President authority to withdraw and 
reserve ‘‘public lands of the United States... and reserve 
the same for water-power sites, irrigation, classification 
of lands, or other public purposes . . .”’. Obviously, the 
President thus had authority to set aside lands as a Pe- 
troleum Reserve, but only public lands of the United 
States. It did not authorize the inclusion of Indian lands 
in such a reserve. 


Appellee would ask this Court to believe that, because 
the lands were previously Indian lands, the Executive Or- 
der did not affect these lands. Appellant agrees that if 
the Executive Order did not remove the lands from the 
Indian withdrawal, appellant’s lease applications have no 
standing, and were properly rejected, but this construc- 
tion of the Executive Order is contra to the construction 
given the Order on three different occasions by the appel- 
lee’s own Department. Furthermore, such an interpreta- 
tion of the Order violates every accepted rule of statutory 
construction which the courts apply to executive or admin- 
istrative orders. 


2. THE DEPARTMENT OF THE INTERIOR HAS, ON THREE SEPARATE OCCASIONS HELD 
THAT THE EXECUTIVE ORDER OF JULY 2, 1910, CHANGED THE LANDS FROM 
INDIAN LANDS TO PUBLIC LANDS. 

The first instance in which the Department of the 
Interior took the position that the Executive Order re- 
moved the lands from the Indian Reservation occurred 
when the Department promulgated the above-mentioned 
Public Land Order No. 1160, dated June 6, 1955 (JA 21). 
Said Order revoked the Executive Order of July 2, 1910, 
so as to exclude from Petroleum Reserve No. 7 four sec- 
tions of land in each township. The sections were num- 
bered 2, 16, 32 and 36. Such sections are known as ‘‘school 
sections’? for the reason that every section so numbered 
in every surveyed township in the State of Utah has been 
granted to the State for the support of public schools. 
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So long as the four sections remained in Petroleum Re- 
serve No. 7, the State could not take title thereto, and 
Public Land Order No. 1160 was promulgated for the 
purpose of removing the sections from the Petroleum 
Reserve and allowing the State to take title thereto. 


It should be pointed out here that Public Land Order 
No. 1160, as well as Public Land Order No. 1403, dis- 
cussed below, were in essence Executive orders, for they 
were issued under authority delegated to the Secretary of 
the Interior by President Truman’s Executive Order No. 
10355, dated May 26, 1952 (App. 32). The delegation 
permitted the Seeretary to exercise the authority of the 
President to withdraw or reserve public lands and to 
modify or revoke withdrawals and reservations thereto- 
fore or thereafter made. 


It should be noted that, notwithstanding Public Land 
Order No. 1160, if the lands had remained in the Indian 
Reservation the Public Land Order would have been in- 
effective to permit the State to take title to the school sec- 
tions, for the various States do not obtain title to school 
sections if they are within Indian reservations. There- 
fore, the construction is inescapable that the Department 
of the Interior construed the Executive Order of July 2, 
1910, as revoking the Executive Order of May 17, 1884, 
so as to make the lands public lands and subject to inelu- 
sion in Petroleum Reserve No. 7, and also subject to the 
right of the State of Utah to take title to the school sec- 
tions when they were removed from Petroleum Reserve 
No. 7. 


We find even stronger evidence that the Department of 
the Interior construed the 1910 Executive Order as a re- 
voeation of the 1884 Indian withdrawal in Publie Land 
Order No. 1403, promulgated by the Department of the 
Interior on April 2, 1957 (JA 23). That Order revoked 
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Petroleum Reserve No. 7 as to all lands remaining therein 
and in so doing stated that: 


“The lands [referring to the lands in Petroleum 
Reserve No. 7 and other lands] were made subject to 
appropriation, location, selection, entry or purchase, 
if otherwise available under the nonmineral land laws, 
with a reservation of the minerals to the United 
States, by the act of July 17, 1914 (38 Stat. 509; 30 
U.S.C. 121). They have been open to applications and 
offers under the mineral-leasing laws and to locations 
for metalliferous minerals.’’ (Italics supplied.) 


Also Public Land Order No. 1403 stated that the Execu- 
tive Order of July 2, 1910, withdrew the lands listed in 
the order ‘‘in aid of legislation affecting the use and 
disposal of petroleum lands belonging to the United 
States.”’ In other words, the Department of the Interior 
referred to the lands included in the Executive Order of 
July 2, 1910, as petroleum lands of the United States and 
not as Indian lands. 


Attention is again directed to the above-quoted state- 
ment in Public Land Order No. 1403 that the lands taken 
out of Petroleum Reserve No. 7 by the order ‘have been 
open’’ to applications under the mineral leasing laws. If 
the lands had continued to he Indian lands after July 2, 
1910, the Department’s statement would have been erro- 
neous. for it is elementary that Indian lands are not 
subject to leasing under the mineral leasing laws, but in- 
stead are subject to leasing only under certain special laws 
which deal only with the leasing of Indian lands. 


As further evidence that the appellee’s Department has 
at all times since July 2, 1910, considered the subject lands 
to be public lands of the United States, it is only neces- 
sary to look at the very decision which gave rise to this 
litization, i.e. the decision approved on November 17, 
1958. (JA 11). That decision gave as authority for the 
action taken therein the applicable provisions of Section 
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1 (d) of the Act of September 2, 1958, supra. (P. 7). 
Examination of the language of that section shows that 
it provides that all public lands in certain categories and 
within the exterior boundaries of the Navajo Indian Res- 
ervation are thereby declared to be held in trust for the 
benefit of the Navajo Indians. Inasmuch as the Act re- 
fers only to public lands, and the Department of the 
Interior employed the language of the section as its sole 
authority for its decision of November 17, 1958, it is 
obvious that the Department considered the lands covered 
by appellant’s lease applications to be public lands on 
September 2, 1958. 


Tt appears clear therefore that the Interior Department 
on three separate occasions has taken the position that the 
lands covered by appellant’s lease applications were pub- 
lic lands of the United States on March 24, 1958, when 
appellant filed his lease applications, and as will be more 
fully shown below, the lands are actually still public lands 
and subject to oil and gas leasing as public lands. The 
interpretation of laws or regulations by the department 
having jurisdiction over the subject matter thereof is en- 
titled to the greatest weight in the courts and in a proper 
sense has the effect of law. United States v. Eaton, 144 
U.S. 677, 36 L. Ed. 59. Thus it follows that the deter- 
mination by the Department of the Interior on three 
specific oceasions that the lands in question were public 
lands on and after July 2, 1910, and at least until Sep- 
tember 2, 1958, is conclusive of the fact that the lands 
were public lands when appellant filed his lease applica- 
tions. 


This conclusion is fully supported by the applicahle 
rules of statutory construction. 
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3. THE APPLICABLE RULES OF STATUTORY CONSTRUCTION REQUIRE CONSTRUING 
THE EXECUTIVE ORDER OF JULY 2, 1910, TO MEAN THAT IT CHANGED THE 
LANDS FROM INDIAN LANDS TO PUBLIC LANDS. 


Prior to July 2, 1910, the lands were unquestionably set 
aside for Indian use and occupancy, but the lands were not 
Indian lands pursuant to any treaty with the Indians, but 
were lands merely set aside for Indian use by Executive 
Order, and as to such lands, the United States Supreme 
Court has said that the Indians have only a right by suf- 
ferance. For example, in its opinion in Hynes v. Grimes 
Packing Company, 337 U.S. 86, 93 L. Ed. 1231 (1949), 
that court said: 


<< An Indian reservation created by Executive Order of 
the President conveys no right of use or occupancy 
to the beneficiaries beyond the pleasure of Congress 
or the President. Such rights may be terminated by 
the unilateral action of the United States without 
legal liability for compensation in any form even 
though Congress has permitted suit on the claim.”’ 


Also, in its opinion in Tee-hit-ton Indians Vv. United 
States, 348 U.S. 272, 99 L. Ed. 314 (1955), the same court, 
in ruling that the United States could deprive Tndians 
of the use of lands set aside for their use by Executive 
Order without compensation to the Indians, stated as 
follows: 


“This is true. not because an Tndian or an Indian 
Tribe has no standing to sue or because the United 
States has not consented to be sued for the taking of 
original Indian title, but because Indian occupation of 
land without government recognition of ownership 
creates no rights against taking or extinction by the 
United States protected by the Fifth Amendment or 
any other principle of law.” 


Therefore, on July 2, 1910, the rights which the Indians 
had in the subject lands were merely those of tenants by 
sufferance, and as such they could he annulled and revoked 
at the will of the President. 
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The Executive Order of July 2, 1910, stated that the 
subject lands and other lands were thereby included in 
Petroleum Reserve No. 7. In order to do this effectively 
and legally it was necessary for the President to take the 
lands out of the 188+ Indian withdrawal. Notwithstand- 
ing the fact that appellee’s Department has by three for- 
mal documents held that the order did remove the lands 
from the Indian withdrawal, he now says that the order 
did no such thing and that the lands remained Indian 
lands. 


If appellee’s present contention is to be sustained, it can 
only be sustained by saying that the President acted il- 
legally by attempting to include Indian lands in a Petro- 
leum Reserve when the law permitted him to include only 
public lands, or by saying that, because the lands remained 
Indian lands, the Executive Order was ineffective to include 
the lands in the Petroleum Reserve. Hither alternative posi- 
tion violates the ordinary rules of construction of Exeeu- 
tive or administrative orders. 


In Martin v. Mott, 12 Wheat. 19, 6 L. Ed 537, the Supreme 
Court of the United States stated: 


“When the President exercises an authority confided 
to him by law, the presumption is, that it is exercised 
in pursuance of law.” 


And in Thompson v. Consolidated Gas Utilities Corp., 
300 U.S. 55, 81 L. Ed 510, the same court stated: 


“Tt is settled that to all administrative regulations 
purporting to be made under authority legally dele- 
gated, there attaches a presumption of the existence of 
facts justifying the specific exercise.” 


Also, in the opinion in United States v. Chemical Founda- 
tion, Inc., 272 U.S. 1, 71 L. Ed. 131, it was held, in referring 
to the construction to be given an Executive Order: 


“But, if two constructions are possible, and one of 
them would render the order useless and the other give 
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it validity, the latter is to be adopted. Cf. Panama R. 
Co. v. Johnson, 264 U.S. 375, 390, 68 L. Ed. 748, 754, 
44 Sup. Ct. Rep. 391; United States v. Coombs, 12 Pet. 
72, 75, 76, 9 L. Ed. 1004-1006’’. 


And in Knox County v. Ninth National Bank, 147 U.S. 91, 
37 L. Ed. 93, it was again stated: 


‘<* * * it is a rule of very general application, that 
where an act is done which can be done legally only 
after the performance of some prior act, proof of the 
latter carries with it a presumption of the due per- 
formance of the prior act.’’ 


And in Pacific States Box & Basket Company v. White, 
296 U.S. 176, 80 L. Ed. 138, it was held that the presumption 
of the existence of a state of facts sufficient to justify the 
execution of police power attaches to orders of an admin- 
istrative body. 


Of like import are the opinions in Gonzales v. Ross, 120 
U.S. 605, 30 L. Ed. 801; Muser v. Magone, 155 U.S. 240, 39 
L. Ed. 135; Carpenter v. Rannels, 19 Wall. 138, 22 L. Ed. 
77: Nash v. Williams, 20 Wall. 226, 22 L. Ed. 254; and 
Murphy v. Chase, 103 Pa. St. 260. 


As previously pointed out, the Department of the In- 
terior has on three occasions interpreted the Executive 
Order of July 2, 1910, as having taken the lands out of 
the Indian reservation and having again made them public 
lands. One of these occasions was the very decision of 
November 17, 1958, which gave rise to this action. How- 
ever, in the court below counsel for appellee stated that 
appellee’s position is now just the opposite and that ‘‘The 
opinion of the Secretary of the Department of the Interior 
is that the lands continue to remain part of the Indian 
reservation * * *” (Tr 3), and that ‘‘* * * the petroleum 
reservation didn’t really affect these lands at all because 
they were not public lands at that time, having already 
been withdrawn for an Indian reservation * * * .” (Tr 4). 
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Also, in appellee’s memorandum of points and authorities 
in opposition to appellant’s countermotion for summary 
judgment it was stated: “In what was, perhaps, too brief 
an opinion, the Assistant Secretary did not consider all 
possible reasons why the various applications should he 
rejected. Instead, he simply noted that even areas “ex- 
cepted by the earlier withdrawals’ clearly became Indian 
lands (not subject to public land leasing) under the newly 
adopted Act of September 2, 1958, supra. The Assistant 
Secretary did not say that the reservation lands covered 
by plaintiff’s applications were public lands. He simply 
concluded that since the 1958 Act covered even areas 
originally excepted from the reservation there was no 
need to discuss other possible supporting arguments as 
to lands not so excepted.’’ (Italics supplied.) 


It is thus difficult to say exactly what appellee’s position 
is in this matter. In the decision of November 17, 1958, the 
Assistant Secretary relied entirely on that part of the 
September 2, 195$ Act which restored public lands to the 
Indian reservations, and then held that, inasmuch as the 
lands in appellant’s applications were restored to the In- 
dian reservation by that Act, the rejection of the applica- 
tions was proper. This makes it difficult to answer ap- 
pellee’s contentions in this case, but it is pointed out that 
the action herein was properly brought to test the propriety 
of the Assistant Secretary’s decision and manifestly was 
not and could not be brought to test some theory now ad- 
vanced by the Department of Justice and which appellee 
has not adopted. If appellee’s present position is proper 
and the Assistant Secretary’s decision was wrong, then 
the decision should have been modified, but it is significant 
that, although appellee has changed his position in court, 
he has never recalled, revoked or modified the decision of 
the Assistant Secretary, and therefore it must stand as 
appellee’s final decision in the matter. 


There appears to he no alternative to the conclusion that 
the Executive Order of July 2, 1910, took the lands out of 
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the Indian Reservation and made them public lands, and 
that they were public lands when appellant filed his oil 
and gas lease applications thereon. Furthermore, it ap- 
pears that the lands are still public lands, notwithstand- 
ing the provisions of the Act of September 2, 1958. 


4. THE ACT OF SEPTEMBER 2, 1958, DID NOT TRANSFER THE LANDS TO INDIAN 
STATUS. 

If the lands were restored to Indian status by the 1958 
Act, this was accomplished by the language of subsection 
1(d) of that Act. (P. 7) By reference to the provisions 
of this subsection, it will be noted that the Act transferred 
certain public lands of the United States to Indian status, 
subject, of course, to ‘‘valid existing rights.” The sub- 
section then goes on to define public lands as used in the 
suhsection, and states that such term ‘‘shall be deemed to 
include but in no way to be limited to lands and the mineral 
deposits which originally may have been excluded from 
said reservation by reason of settlement or occupancy or 
other valid rights then existing, but since relinquished, ex- 
tinguished, or otherwise terminated.”’ It is clear that the 
term ‘“‘public lands”? was thus intended to include lands 
which had been excluded from the reservation by reason 
of claims by public land claimants under the various public 
land laws and which have since been relinquished, extin- 
guished, or otherwise terminated. This clearly did not 
include lands originally excluded from the reservation by 
reason of their having been withdrawn for the protection 
of the interests of the United States. 


However, this is relatively unimportant, for irrespective 
of whether the 1958 Act did or did not restore the lands 
to Indian status, the fact remains that applicant had ‘‘valid 
existing rights’? under his oil and gas lease applications 
which were protected and saved by the Act. As a matter 
of fact, appellant had an absolute right to receive the leases 
he applied for. 
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5. EVEN IF THE 1958 ACT HAD RESTORED THE LANDS TO INDIAN STATUS, IT COULD 
NOT AFFECT THE “VALID EXISTING RIGHTS” OF APPELLANT. 

The court below stated, in substance, that if the lands 
were restored to the Indian Reservation by the 1958 Act, 
any rights which appellant may have had under his appli- 
cations were terminated for the reason that they were not 
“vested rights.’’ (T's. 30, 42.) This overlooks the fact that 
(1) valid existing rights are of lesser degree than vested 
rights, and (2) that appellant’s lease applications actually 
gave him vested rights by reason of the wording of Section 
17 of the Mineral Leasing Act. 


It is not necessary for a claimant to have a “vested right”’ 
in order to come within the protection of a clause excluding 
‘valid existing rights.”’ 


In speaking of the term ‘‘existing valid claims,’’ which 
is synonymous with ‘valid existing rights,” the United 
States Supreme Court said, in its opinion in Stockley v. 
United States, 260 U.S. 532, 544, 67 L. Ed. 390, 395, that: 


“Obviously this means something less than a vested 
right, such as would follow from a completed final 
entry since such a right would require no exception to 
insure its preservation. The purpose of the excep- 
tion evidently was to save from the operation of the 
order claims which have been lawfully initiated, and 
which, upon full compliance with the Land Laws, would 
ripen into a title.” 


In other words, the Supreme Court said that if a public 
land claimant had a vested right, it would require no ex- 
ception in a statute to preserve it, and that therefore the 
“existing valid claims’’ were of less dignity than vested 
rights. The appellee’s Department has adopted this inter- 
pretation of the term “valid existing rights” in its decision 
in the case of Ben S. Miller, 55 Interior decisions, p. 73. In 
the Miller case, the Department had before it the question 
of whether or not an Executive order of withdrawal which 
excepted valid existing claims from its operation gave 
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protection to a claim under the Color of Title Act of 
December 22, 1928 (45 Stat. 1069), and in its syllabus of 
its decision, the Department stated: 


“The exception of ‘valid existing claims’ occurring 
in a withdrawal of public lands contemplates some- 
thing less than a vested right, and in this view lands 
claimed, possessed, and improved under color of title 
long before and at the time of a withdrawal fall within 
the exception of ‘valid existing claims’ and are not 
affected by the withdrawal.” 


6. IN VIEW OF THE LANGUAGE OF SECTION 17 OF THE MINERAL LEASING ACT, 
AS CHANGED BY THE ACT OF AUGUST 8, 1946, AN OIL AND GAS LEASE APPLI- 
CANT HAS A VESTED RIGHT TO A LEASE. 

We therefore come to consideration of the question of 
the type of right acquired by appellant under his oil and 
gas lease applications. The answer to this question is to 
be found in the wording of Section 17 of the Mineral Leas- 
ing Act of February 25, 1920, supra, as amended. 


In holding that the appellant had no rights which 


were protected and preserved by the 1958 Act, the court 
below relied on a statement of this Court which appears in 
its opinion in the case of McKay v. Wahlenmaier, 96 Ap- 
peals D. C., 313 at 325, 226 F. 2nd 35. In the Wahlenmaier 
case there was a controversy over who was entitled to re- 
ceive an oil and gas lease from the Department of the In- 
terior, and in its opinion this Court included the following : 


‘‘Whether to offer land for lease is a discretionary 
matter with the Secretary. But, having invited ap- 
plication for a noncompetitive lease, he has no dis- 
eretion as to selecting the lessee; the statute awards 
the lease to the first qualified applicant. That is to 
say, it is then the plain legal duty of the Secretary to 
perform the merely ministerial act of issuing a lease 
to such applicant. When, as in this case, the Secretary 
refuses to perform that act, under a familiar and well 
established principle the courts may mandatorily order 
him to do that which the statute requires him to do 
and about which he has no discretion. In dissenting 


on this point, our brother Washington seems not to 
have taken into account the Secretary’s total lack of 
discretion concerning the issuance of a lease to the 
first qualified applicant.”’ 


Thus this Court was saying, more or less as dictum, that 
the Secretary has absolute discretion in deciding whether 
or not to lease a given tract of public land, and that, before 
lands can be leased or even included in an application to 
lease, the Secretary must invite applications. With all due 
respect, it is urged that neither of these conclusions are 
correct. 


The statement that the Secretary has discretion to lease 
or refuse to lease public lands of the United States is in 
complete accord with the previous opinions of this Court 
in Wann v. Ickes, 67 App. D.C. 291, 92 F. 2d 215; United 
States ex rel Roughton v. Ickes, 69 App. D.C. 324, 101 F. 
2d 248: and Dunn v. Ickes, 72 App. D.C. 325, 115 F. 2d 36, 
In those cases this Court held that the language of Sec- 
tion 17 of the Mineral Leasing Act was such as to make 
the issuance of oil and gas leases entirely discretionary 
with the Secretary. However, those three opinions were 
rendered at a time when Section 17 read differently than 
it does now, and although the opinions no doubt properly 
interpreted the language of Section 17 as it then read, due 
to a change in the section brought about by the amenda- 
tory Act of August 8, 1946 (60 Stat. 950), they are no 
longer controlling. 


At the dates when the opinions were rendered in the 
Wann, Roughton, and Dunn cases, Section 17 provided: 


‘That the person first making application for the 
lease of any lands not within any known geologic 
structure of a producing oil or gas field who is quali- 
fied to hold a lease under this Act, * * * shall be entitled 
to a preference right over others to a lease of such 
lands without competitive bidding * * * ” 
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This Court properly construed this language to mean 
that the Secretary had discretion to lease or refuse to lease 
public lands, but that once he decided to lease he was re- 
quired to lease to the first qualified applicant. This con- 
struction was carried forward to the Wahlenmaier case 
as shown by the above-quoted language from the decision 
in that case. 


However, the record in the Wahlenmaier case shows 
that this Court’s attention was not called to the fact that 
the language of Section 17 (Pp. 6, 7) was changed by the 
amendatory Act of August 8, 1946, supra, to read in perti- 
nent part as follows: 


“When the lands to be leased are not within any 
known geological structure of a producing oil or gas 
field, the person first making application for the lease 
who is qualified to hold a lease under this Act shall be 
entitled to a lease of such lands without competitive 
bidding.’’ (Italics supplied.) 


So far as can be determined, the Department of the 
Interior has never taken cognizance of or accorded any 
significance to this change in the language of the control- 
ling statute, and neither has this change in language been 
called to the attention of this Court. 


It appears clear beyond doubt that the new language of 
Section 17 places a qualified applicant for an oil and gas 
lease in a much stronger position than formerly. No longer 
is he limited to a mere preference right over others when 
the Secretary decides that the lands applied for should be 
leased. Instead the Act says that he shall be entitled to a 
lease. 


This Court, in its opinion in the recent case of Barash 
y. Seaton, 103 App. D.C. 159, 256 F. 2d 714, criticized the 
Department of the Interior for failing to give proper sig- 
nificance, or in fact any significance, to another change in 
the language of Section 17 of the Mineral Leasing Act 
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which was also brought about by the amendatory Act of 
August 8, 1946, supra. Yet the Department is again re- 
fusing to recognize in this case that the language of Sec- 
tion 17 has been changed significantly, and is continuing 
to construe the section as though it had never been 
amended. 


The legislative history of the 1946 amendatory Act gives 
no indication of the intent of Congress in amending Sec- 
tion 17. Therefore, the language with which we are here 
concerned must be interpreted without aid from outside 
sources. 


There can hardly be any doubt that the position of an 
oil and gas lease applicant is immeasurably strengthened 
hy the change in language. Under the language prior to 
August S, 1946, he merely had a right over others if he 
was the first applicant and if the Secretary decided that 
the lands should be leased. His position is now improved 
and strengthened and it is impossible to say that this is so 
without saying that he now has an absolute right to a lease 


provided he is the first qualified applicant. The discretion- 
ary power of the Secretary has been eliminated, and he 
now must lease to the first qualified applicant if the lands 
are available for leasing. 


This conclusion is in keeping with the overall purposes 
of the 1946 Act. On the whole, that Act had for its purpose 
the strengthening and augmenting of the rights of oil and 
gas leuse applicants and lessees. For example, the Act 
wave lessees the privilege of extending the terms of their 
leases by various means, it gave automatic extensions to 
leases in certain cireumstanees, it postponed the time with- 
in which a lessee was required to pay rental or royalty, it 
waived lease rentals for the second and third lease years, 
it gave preferred royalty treatment to lessees who made 
discoveries of new oil or gas deposits, it gave greater privi- 
leces of unitization of leases, it provided for the pooling 
of leases so that lessees of small tracts could obtain their 
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shares of production, it permitted oil and gas lessees and 
others to hold and control leases by means of options and 
to hold more acreage than the law theretofore permitted, 
it enlarged the right of lessees to assign their leases to 
others, it extended the terms of leases which were par- 
tially assigned to others, and it gave lessees an absolute 
right to surrender leases and to be immediately relieved of 
the obligations of the leases. These are by no means all 
of the advantages given to lessees and lease applicants by 
the Act, but they are sufficient to establish that the Act 
had for its purpose the granting of greater privileges and 
assurances to oil and gas lessees and applicants. There- 
fore, it is only reasonable to construe the Act as a deter- 
mination by Congress that an oil and gas lease applicant 
should have an absolute right to a lease and that such 
right should not be limited by permitting the issuance of 
leases to remain a discretionary matter with the Secretary. 


It is not necessary here to attempt to define the rights 
now enjoyed by an oil and gas lease applicant, and like- 
wise it is unnecessary to urge this Court to do so, for re- 
gardless of the extent to which an applicant’s position has 
been strengthened by the 1946 Act, surely his position has 
been so strengthened that it cannot be denied that an ap- 
plicant such as appellant has at least “valid existing rights’ 
which are protected by the saving clause of the Act of 
September 2, 1958, supra. 


During the argument of this case in the Court below, 
appellee’s counsel insisted that, notwithstanding the 
changed language of Section 17, the Secretary has a purely 
discretionary power to lease or not to lease, and stated ‘‘ His 
authority is purely discretionary, and says it may.” (Tr. 
37). Itis presumed that counsel was referring to the open- 
ing sentence of Section 17 which reads as follows: 


«All lands subject to disposition under this Act 
which are known or believed to contain oil or gas de- 
posits may be leased by the Secretary of the Interior.”’ 


It is pointed out that this is merely the granting of the 
basic authority, without which the Secretary would be 
powerless to issue any leases. The Secretary has no im- 
plied power to lease lands. The power comes from 
statute, and if the quoted language were not in Section 17, 
the Secretary could issue no oil and gas leases. Thus the 
language merely authorizes the Secretary to issue oil and 
gas leases, but then the section goes on to limit and pre- 
scribe the manner in which he shall exercise his authority. 


The statement actually has no bearing on this case, for it 
or a similar statement has appeared in the Mineral Leas- 
ing Act since it first became law. The significant thing is 
the change in the wording of Section 17 which now gives an 
applicant an absolute right to a lease if he is the first 
qualified applicant. 


Before concluding this phase of the argument, it appears 
necessary to refer to that part of this Court’s opinion in 
the Wahlenmaier case which states that ‘‘having invited 
applications for a noncompetitive lease [the Secretary] has 
no discretion in selecting the lessee...” So far as this 
indicates that the Secretary ‘‘invites’’ applications for 
leases of various lands or areas, it is respectfully called 
to the Court’s attention that the Secretary never invites 
applications for leases. The Secretary does invite bids 
for leases of lands which are known to contain oil and gas 
deposits, but in no case does he ever or has he ever “in- 
vited” applications for noncompetitive oil and gas leases. 


The public lands in the various ‘‘public land States”’ 
are of record in the various district land offices. If an 
individual or a company desires to lease any of these lands, 
an application is filed in the appropriate land office, and 
unless the lands are withdrawn, reserved, or the applicant 
is unqualified, a lease is issued by the district land office 
without further ado. The applications that are filed are 
not filed pursuant to any determination by the Secretary 
that the lands should be leased, or pursuant to any ‘‘invi- 
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tation.”’ The “‘invitation,’’ if this is the proper term, is 
in the Mineral Leasing Act itself. There is no documen- 
tary evidence that this is true, except the tens of thousands 
of oil and gas leases that have been issued. It is some- 
thing that has always been done since the Mineral Leasing 
Act was first enacted in 1920, but it cannot be proved by 
any published material of the Interior Department for 
the simple reason that it has always been so. All that can 
be done is to challenge appellee to say that the practice 
has ever been otherwise. 


7, EVEN THOUGH THE LANGUAGE OF SECTION 17 HAD NOT BEEN CHANGED BY 
THE 1946 ACT, THE DEPARTMENT’S OWN INTERPRETATION OF SECTION 17 
GIVES APPELLANT AN ABSOLUTE RIGHT TO LEASES. 


Even though the provisions of Section 17 of the Min- 
eral Leasing Act had never been changed and the opinions 
of this Court in the Wann, Roughton and Dunn cases were 
still applicable, the rulings of the Department of the In- 
terior relative to the rights of oil and gas lease applicants 
and the action taken by the Department with respect to 
the subject lands show that appellant has an absolute right 
to leases pursuant to his applications. 


In its decision in the case of Reid and Pipkin, 61 Interior 
Decisions 1 (February 4, 1952), the Department quoted 
Section 17 as it was amended by the 1946 Act, and then 
stated: 


‘‘The provision of law quoted above is mandatory 
in nature. It cannot be waived or ignored by the De- 
partment. Although the Secretary of the Interior (or 
his delegate) has the discretionary authority to decide 
whether a particular tract of public land, which is not 
within any known geological structure of a producing 
oil or gas field, will be made available for oil and gas 
development, the Secretary (or his delegate) is ob- 
liged, if the tract is made available for oil and gas 
development. to lease it to ‘the person first making 
application for the lease who is qualified to hold a 
lease.’ ’’ (Italics supplied.) 


And in its decision in the case of Transco Gas and Oil Corp. 
61 Interior Decisions $5 (December 8, 1952), the Depart- 
ment again stated: 


‘““This provision of law is mandatory in nature. If 
the Secretary (or his delegate) decides, in his discre- 
tion, to lease such land for oil and gas development, 
he is required by this statutory directive to lease it 
to the first qualified person making a proper appli- 
cation for the lease.’’ 


Of like effect are statements in the Department’s deci- 
sions in S. J. Hooper, 61 Interior Decisions 346; C. T. 
Hegwer, 62 Interior Decisions 77; Baggett and Vaughey 
(unreported), December 13, 1955; and Stanley C. Woods 
(unreported), November 6, 1955. And as late as March 
4, 1958, the Department, in its decision in United Manu- 
facturing Company, 65 Interior Decisions 106, stated: 


‘‘The courts have held repeatedly that the issuance 
of an oil and gas lease under section 17 of the Mineral 
Leasing Act (30 U.S.C., 1952 ed., Supp. iv, sec. 226) 
is a matter within the discretion of the Secretary. 
United States ex rel. Roughton v. Ickes, 101 F. 2d 848 
(C.A.D.C., 1938); Dunn v. Ickes, 115 F. 2d 36 
(C.A.D.C., 1940), cert. denied, 311 U.S. 698; United 
States ex rel. Jordan v. Ickes, 143 F. 2d 152 (C.A.D.C, 
1944), cert. denied, 320 U.S. 801; ef. Wilbur v. United 
States ex rel. Barton, 46 F. 2d 217 (C.A.D.C., 1930), 
affirmed 283 U.S. 35 (1931). As the court said in the 
Roughton case, supra: ‘The [Mineral Leasing] act 
does not say that the applicant is entitled to a lease. 
Rather, it specifically states that he ‘shall be entitled 
to a preference right over others to a lease of such 
lands without competitive bidding.’ In other words, the 
mere filing of the application, when the statute does 
not place a duty upon the Secretary ‘beyond perad- 
venture clear’, gives plaintiff no such vested interest 
as would leave a single remaining duty upon the Sec- 
retary, which may he commanded by mandamus.’ [101 
F. 2d at 252.] 


In accordance with these rulings, the Department 
has consistently held that an applicant for a non- 
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competitive lease acquires no vested right to a lease 
by the filing of an application but only an inchoate 
right to receive a lease over a later applicant, if the 
Secretary in his discretion decides to lease the land. 
Warwick M. Downing, 60 I.D. 433 (1950) ; NV. G. Mor- 
gan et al., 59 I.D. 400 (1947); see International Trust 
Co., Trustee, 60 I.D. 208 (1948).”’ 


This quotation shows conclusively that the Department 
has refused to give proper significance to the changed lan- 
guage of Section 17, and that it still depends on the rul- 
ings in decisions of the Courts which were rendered before 
the change in language took place, but at this point it is 
more important to note that the Department is saying 
that, even though the change in language is not signifi- 
cant, the Secretary must issue a lease to the first qualified 
applicant if the Secretary decides that the land will be 
made available for oil and gas development. 


The Department of the Interior has determined that 
the subject lands shall be leased and developed for their 


oil and gas resources, and as such determination was made 
before appellant filed his lease applications, under the 
rulings of appellee’s own Department appellant was en- 
titled to receive leases the instant his applications were 
filed. 


8. THE NOTICE OF SALE OF INDIAN OlL AND GAS LEASES, DATED OCTOBER 25, 
1957, ALTHOUGH ERRONEOUSLY CLASSING THE LANDS AS INDIAN LANDS, 
WAS A DETERMINATION THAT THE LANDS SHOULD BE LEASED AND THE OIL 
AND GAS DEPOSITS THEREIN DEVELOPED. 


Under date of October 25, 1957, a notice was distributed 
by the Navajo Indian Agency of the Bureau of Indian 
Affairs, a bureau of the Department of the Interior. (JA 
24 thru 33.) This notice called for bids for oil and gas 
leases of over 380,000 acres of lands within the exterior 
boundaries of the Navajo Indian Reservation. The no- 
tice listed the lands covered by appellant’s applications. 
Although, as shown above, the lands in appellant’s appli- 
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eations are not and have not since July 2, 1910, been In- 
dian lands, the lands were listed in the notice. 


The important thing about the notice is that the Depart- 
ment of the Interior had obviously determined that all 
of the lands in the notice should be opened to oil and gas 
development and that the lands should be leased. True, 
the Department failed to observe that the lands in Town- 
ship 42 South, Range 19 East, were public lands, but 
this is of no consequence, for a determination that lands 
should or should not be leased, and a request for bids 
for leases of the lands, bear no relation to the status of 
ownership of the lands. It means only that the Depart- 
ment had no objection to the leasing of the lands, and 
that the Department was willing for the lands to be 
leased and developed. Therefore, even though the lan- 
guage of Section 17 of the Mineral Leasing Act had not 
been changed in 1946, and it was still true that an appli- 
cant has only an enforceable preference right over later 
applicants when the Secretary decides that lands should 
be leased (Transco Gas and Oil Corp., supra), or has such 
a right only when the Secretary decides that lands should 
be made ‘‘available for oil and gas development’’ (Reid v. 
Pipkin, supra), the fact is that these prerequisites had 
both been met even before appellant’s applications were 
filed. Thus when the applications were filed, appellant, 
as the prior qualified applicant, was immediately entitled 
to receive the leases applied for. 


The fact that appellee’s Department gave notice that 
the lands would be leased as Indian lands is of no sig- 
nificance. The fact remains that there was a determination 
that the lands should be leased for oil and gas develop- 
ment, and in no case does this depend on the status of the 
lands. 


It thus follows that, even under the Department of the 
Interior’s own construction of Section 17 of the Mineral 
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Leasing Act, which fails to give any significance to the 
1946 change in the section, the appellant is and has been 
entitled to received oil and gas leases since the filing of 
his applications therefore. 


CONCLUSION 


Regardless of the degree of right which an appellant 
for an oil and gas lease of public lands now enjoys under 
Section 17 of the Mineral Leasing Act, appellant certainly 
has obtained such a right as constitutes a ‘“‘valid existing 
right”’, and thus the right is protected by the saving clause 
of the Act of September 2, 1958, supra. Thus it is not 
entirely necessary for this Court to determine the exact 
degree of right now accorded a lease applicant by Sec- 
tion 17. 

All that is necessary is to find that the lands were pub- 
lie lands of the United States when appellant filed his 
lease applications, and that the Department of Interior 
is required to respect the ‘‘valid existing rights’? of ap- 


pellant by issuing leases pursuant to his applications. It 
is respectfully urged that this Court instruct and order 
the Court below so to rule. 


New F, Srviu 
Suite 2, Commonwealth Building 
1625 K Street, Northwest 
Washington 6, D. C. 
Attorney for James W. Haley, 
Appellant 
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APPENDIX 


UNITED STATES DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Washington 25, D. C. 


In reply refer to: Utah 028271 through 028272, 5.04¢ 


Jan. 16, 1959 
Mr. James W. Haley 
Attorney at Law 
Southern Building 
Washington 5, D. C. 


Dear Mr. Haley: 


This replies to your letter of December 17, 1958, in 
which you request information as to the decision issued 
by the Bureau on November 7, and approved by the As- 
sistant Secretary of the Interior on November 17, in con- 
nection with the above-identified cases. 


The approval by the Assistant Secretary of the Interior 


of the Bureau’s decision constitutes the final decision of 
the Department with respect to your oil and gas lease 
offers and all other offers listed in the appendix to the 
decision. Accordingly, you will receive no further notice 
from this Department concerning the rejection of your 
offers. 

Sincerely yours, 


Eanu J. THomas 
Acting Director 
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EXECUTIVE MANSION 
Washington, D. C., May 17, 1884. 


It is hereby ordered that the following-described lands 
in the Territories of Arizona and Utah be, and the same 
are, withheld from sale and settlement and set apart as 
a reservation for Indian purposes, viz: 


Beginning on the one hundred and tenth degree of west 
longitude at 36° and 30’ north latitude (the same being 
the northeast corner of the Moqui Indian Reservation) ; 
thence due west to the one hundred and eleventh degree 
30 minutes west longitude; thence due north to the middle 
of the channel of the Colorado River; thence up and along 
the middle of the channel of said river to its intersection 
with the San Juan River; thence up and along the middle 
channel of San Juan River to west boundary of Colorado 
(32° west longitude, Washington meridian); thence due 
south to the thirty-seventh parallel north latitude; thence 
west along said parallel to the one hundred and tenth de- 
gree of west longitude; thence due south to place of be- 
ginning: Provided, That any tract or tracts within the 
region of country described as aforesaid which are settled 
upon or occupied, or to which valid rights have attached 
under existing laws of the United States prior to date of 
this order, are hereby excluded from this reservation. 


Cuester A. ARTHUR 


Executive Order 10355 
DELEGATING TO THE SECRETARY OF THE INTERIOR THE 
AvurHority OF THE PRESIDENT TO WITHDRAW OR RESERVE 
LAnps oF THE Unitep States For Pusiic PURPOSES. 


By virtue of the authority vested in me by section 301 
of title 3 of the United States Code (section 10 of Public 
Law 248, 82d Congress), and as President of the United 
States, it is ordered as follows: 


Section 1. (a) Subject to the provisions of subsections 
(b), (ce), and (d) of this section, I hereby delegate to the 


a 
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Secretary of the Interior the authority vested in the Presi- 
dent by section 1 of the act of June 25, 1910, ch. 421, 36 
Stat. 847 (43 U.S.C. 141), and the authority otherwise 
vested in him to withdraw or reserve lands of the public 
domain and other lands owned or controlled by the United 
States in the continental United States or Alaska for pub- 
lie purposes, including the authority to modify or revoke 
withdrawals and reservations of such lands heretofore or 
hereafter made. 


(b) All orders issued by the Secretary of the Interior 
under the authority of this order shall be designated as 
public land orders and shall be submitted to the Division 
of the Federal Register, General Services Administration, 
for filing and for publication in the Fzprran Recisres. 


(ce) No order affecting land under the administrative 
jurisdiction of any executive department or agency of the 
Government other than the Department of the Interior 
shall be issued by the Secretary of the Interior under the 
authority of this order without the prior approval or con- 
currence, so far as the order affects such land, of the head 
of the department or agency concerned, or of such officer 
of the department or agency concerned as the head thereof 
may designate for such purpose: Provided, that such offi- 
cer is required to be appointed by the President by and 
with the advice and consent of the Senate. 


(d) Any disagreement between two or more executive 
departments or agencies with respect to any proposed 
withdrawal or reservation shall be referred to the Director 
of the Bureau of the Budget for consideration and adjust- 
ment. The Director may, in his diseretion, submit the mat- 
ter to the President for his determination. 


Sec. 2. The Secretary of the Interior is authorized to 
issue such rules and regulations, and to prescribe such 
procedures, as he may from time to time deem necessary 
or desirable for the exercise of the authority delegated to 
him by this order. 
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Src. 3. The Secretary of the Interior is authorized to 
redelegate the authority delegated to him by this order to 
one or more of the following-designated officers: the Under 
Secretary of the Interior and the Assistant Secretaries of 
the Interior. 


Sec. 4. This order supersedes Executive Order No. 9337 
of April 24, 1943, entitled ‘‘Authorizing the Secretary of 
the Interior To Withdraw and Reserve Lands of the Public 
Domain and Other Lands Owned or Controlled by the 
United States.”’ 

HARRY S. TRUMAN 


Tue Waite House 
May 26, 1952. 


(FR. Doc. 52-5935; Filed, May 26, 1952; 4:25 p.m.) 
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QUESTIONS PRESENTED 


The Department of the Interior rejected appellant’s 

' applications for oil and gas leases under the Mineral 

Leasing Act of 1920 on the ground that the lands applied 

: for were within a Navajo Indian Reservation and thus 

' not leasable under that Act. The questions presented 
here are: 


1. Whether an executive order withdrawing land from 
public settlement, location, sale or entry “for classifica- 
tion and in aid of legislation affecting the use and dis- 

' position of petroleum deposits” impliedly removed the 
' land from an Indian reservation created by an earlier 
executive order. 

2. Whether, even if the lands had once again become 

' public domain, the filing of appellant’s application to lease 
them under the Mineral Leasing Act created any right 
against the United States that survived the Act of Sep- 
tember 2, 1958, which placed all public lands of the United 
States within the reservation’s boundaries in trust for the 
Navajo Tribe. 

3. Whether a 1946 amendment to the Mineral Leasing 
Act of 1920 revoked the discretion of the Secretary of 
the Interior to determine,whether he will lease particular 
lands under that Act, and, if not, whether there is any 

' basis to support appellant’s demand for an order com- 

| pelling the Secretary to issue such leases to him. 


Questions presented ... 

Opinion below 

Jurisdiction 

Statement 

Statutes involved .... 

Summary of argument 

Argument: 
Introductory 


I. 


The land which appellant seeks to lease was Indian 
land when he filed his applications and was there- 
fore not available for leasing under the Mineral 
Leasing Act of 1920. 


A. Repeals by implication are not favored... 


B. Public land may be the subject of more than 
one withdrawal at the same time 


C. The Department of the Interior has never re- 
garded the Indian reservation as revoked by 
the petroleum withdrawal. 


. Whether or not the lands applied for were Indian 
rather than public lands at the time of appellant’s 
application, the Act of September 2, 1958, made 
them Indian lands before appellant acquired any 
rights against the United States 


. Even if the lands applied for were now public lands, 


it is within the Secretary of the Interior’s discre- 
tion not to lease them and therefore he cannot be 
ordered to lease them 


A. The 1946 amendment of Section 17 of the Min- 
eral Leasing Act has not affected the Secretary 
of the Interior’s discretion as to what land is 


The Secretary has not determined that the land 
appellant seeks to lease is to be leased under 
the Mineral Leasing Act. 


Since the action appellant seeks to have the 
Secretary of the Interior perform is discre- 
tionary, relief in the nature of mandamus is 
not available to appellant. 


Conclusion 
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No. 15,565 


James W. Hatry, aPPELLANT 
v. 


Frep A. Seaton, SECRETARY OF THE [NTERIOR, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR FRED A. SEATON, SECRETARY OF 
THE INTERIOR, APPELLEE 


OPINION BELOW 


The opinion of the district court setting forth its rea- 
sons for granting the Secretary of the Interior’s motion 
for summary judgment is printed at page 34 of the Joint 
Appendix. 


JURISDICTION 


On June 17, 1959, appellant filed a complaint in the 
District Court for the District of Columbia asking relief 
in the nature of mandamus to compel the Secretary of 
the Interior to grant him certain oil and gas leases for 
which appellant had applied under Section 17 of the Min- 


(1) 
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eral Leasing Act of 1920, 41 Stat. 437, as amended, 30 
U.S.C. sec. 226. Jurisdiction of the district court was 
asserted to exist under the Administrative Procedure 
Act, 60 Stat. 237, 5 U.S.C. secs. 1001-1011, the Mineral 
Leasing Act of 1920, and the Federal Rules of Civil Pro- 
cedure. (Jt. App. 2.) Judgment was entered granting 
the Secretary’s motion for summary judgment and dis- 
missing the complaint on October 8, 1959 (Jt. App. 35). 
Notice of appeal was filed on December 1, 1959 (Jt. App. 
36). The jurisdiction of this Court rests on 28 U.S.C. 
sec, 1291. 


STATEMENT 


On March 24, 1958, appellant filed five applications for 
noncompetitive oil and gas leases under Section 17 of the 
Mineral Leasing Act of 1920, 41 Stat. 437, as amended, 
30 U.S.C. sec. 226. The lands appellant offered to lease 
lie in southeastern Utah in Township 42 South, Range 19 
East, Salt Lake Meridian. On April 7, 1958, the Land 
Office in Salt Lake City rejected each of the leases for 


the following reason: “All lands in offer are within the 
Navajo Indian Reservation created by Executive Order 
of May 17, 1884, and, therefore, not leasable by this Bu- 
reau.” Each rejection notice advised appellant that he 
had 30 days from receipt of the rejection to file an appeal 
to the Director of the Bureau of Land Management. (Jt. 
App. 3.) 

Appellant filed a timely appeal to the Director. By 
decision of November 7, 1958, the Director affirmed these 
and some 40 other rejections of applications to lease land 
within the Navajo Indian Reservation. The Director’s 
opinion did not go into a detailed discussion of any of 
these appeals, though it did categorize certain of the lands 


1A small portion of the northwest corner of this township (less 
than five complete sections) has been surveyed. The remainder, 
lying south and east of the San Juan River, is all within the ex- 
terior boundaries of the Navajo Indian Reservation. The lands on 
which appellant seeks leases are in this unsurveyed portion within 
the Reservation and, if surveyed, would probably embrace Sections 
13 through 16 and 21 through 36. 
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involved as those embraced in mining claims, power site 
withdrawals, or school sections which had been given to 
the State of Utah. The lands appellant had applied for 
fell into none of these categories. The Director’s decision 
pointed out that by the Act of September 2, 1958, 72 Stat. 
1686, enacted during the pendency of all these appeals, 
Congress had placed all the public lands of the United 
States within the Reservation’s boundaries in trust for 
the Navajo Tribe. Because of this withdrawal, the cor- 
rectness of each of the Land Office Manager’s decisions 
being appealed had become moot, Indian lands not being 
available for leasing under the statutes invoked by the 
various appellants. That decision was approved on No- 
vember 17, 1958, by the Assistant Secretary of the In- 
terior. (Jt. App. 11.) 

When appellant subsequently inquired into the proce- 
dural effect of this decision on his particular appeal, he 
was informed, by letter of December 17, 1958, that the 
Assistant Secretary of the Interior’s approval of the 
decision constituted the Department of the Interior’s final 
decision with respect to his oil and gas lease offers (App. 
312). Having thus exhausted his administrative remedies, 
appellant brought this suit in the district court on June 
17, 1959. Because of the nature of the attack made by 
appellant on the Department of the Interior’s decision, 
it is necessary to recount here the various executive and 
legislative actions which have been taken with respect to 
the land appellant has offered to lease before discussing 
the district court’s disposition of the case. 

On May 17, 1884, President Arthur issued an executive 
order withdrawing the land from sale and settlement and 
setting it apart as a reservation for Indian purposes 
(App. 32). Excluded from this withdrawal were !ands 
to which valid rights had already attached under existing 
settlement and location laws.* On October 4, 1909, the 


2 This letter and two executive orders appear in an appendix to 
appellant’s brief. Appellant’s appendix will be referred to as 
“App.” while the Joint Appendix will be referred to as “Jt. App.” 


3 Subsequent additions to the Reservation were made by Execu- 
tive Order 324A of May 15, 1905, and the Act of March 1, 1933, 
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Acting Secretary of the Interior approved a temporary 
petroleum withdrawal order affecting over one million 
acres of land in southern Utah, including Township 42 
South, Range 19 East (Jt. App. 16). This order described 
its own reason and effect as follows: 


In aid of proposed legislation affecting the use and 
disposition of the petroleum deposits on the public 
domain, all public lands in the accompanying lists are 
hereby temporarily withdrawn from all forms of loca- 
tion, settlement, selection, filing, entry, or disposal 
under the mineral or non-mineral public land laws. 
All locations or claims existing and valid on this date 
may proceed to entry in the usual manner after field 
investigation and examination. 

On July 2, 1910, President Taft approved an order of 
withdrawal covering more than half a million acres in 
southern Utah, including the land involved here (Jt. App. 
17). This order created what is herein referred to as 
“Petroleum Reserve No. 7,” and recited that the reserve 
was “subject to all of the provisions, limitations, excep- 
tions, and conditions contained in the act of Congress 
entitled ‘An Act to authorize the President to make with- 
drawals of public lands in certain cases,’ approved June 
25, 1910.” This act is generally referred to as the Pickett 
Act, and appears at 36 Stat. 847, 43 U.S.C. sees. 141, 142, 
143, and 16 U.S.C. sec. 471, infra, p. 6. Then, on August 
25, 1910, President Taft approved an order of withdrawal 
which “ratified, confirmed, and continued in full force and 
effect” the order of October 4, 1909, with respect to some 
390,000 acres of the land withdrawn by that order, includ- 
ing the land in question here (Jt. App. 19). 

On June 6, 1955, by Public Land Order 1160, the De- 
partment of the Interior revoked Petroleum Reserve No. 7 
to the extent necessary to permit earlier statutory grants 
of lands to the State of Utah for the support of schools 
to attach to sections 2, 16, 32 and 36 in the townships 
included in Petroleum Reserve No. 7 and six other with- 


47 Stat. 1418, both of which are mentioned in the Director’s opin- 
jon but neither of which affected the land in question here. 
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drawals (Jt. App. 21). Then on April 2, 1957, the De- 
partment issued Public Land Order 1403 entirely revok- 
ing Petroleum Reserve No. 7 (Jt. App. 23). This order 
specifically recited all the townships and sections which 
had been in Reserve No. 7 and opened them “to location 
for nonmetalliferous minerals under the United States 
mining laws, subject to valid existing rights and the pro- 
visions of existing withdrawals” (Jt. App. 23-24). On 
October 25, 1957, the office of the Bureau of Indian Affairs 
at Window Rock, Arizona, published a notice that certain 
Indian lands in southern Utah and northern Arizona, 
including the lands in question here, were to be made 
available for oil and gas leasing under special statutes 
authorizing the leasing of Indian lands (Jt. App. 24). 

Finally, by the Act of September 2, 1958, 72 Stat. 1686, 
1687, Congress placed “all public lands of the United 
States within said exterior boundaries of [the Navajo] 
reservation” in trust for the benefit of the Navajo Tribe.* 
This, of course, was the Act upon which the Director of 
the Bureau of Land Management relied in saying that 
“the lease offers involved must now be rejected regardless 
of whether the Manager’s decisions were correct when 
rendered” (Jt. App. 13). 

In the district court, appellant contended that the lands 
in question were public lands of the United States at the 
time he offered to lease them and that by the filing of 
his applications for oil and gas leases he obtained a 
right to such leases (Jt. App. 5). This contention was 
predicated on the idea that the Executive Order of July 
2, 1910, creating Petroleum Reserve No. 7, took the lands 
out of the Indian Reservation and restored them to the 
public domain as “public lands” (see Br. 9); and that 
Public Land Order No. 1403, revoking Petroleum Reserve 
No. 7, thus made the subject lands available for leasing 
under the Mineral Leasing Act. Appellant’s complaint 
also pointed out that Petroleum Reserve No. 7 did not fit 


4 For various reasons, including the lapse of claims valid before 
the reservation was established, there were several little pockets of 
public land throughout the reservation. 


6 


into any of the general categories named in the Director’s 
decision (Jt. App. 4). 

After considering the matter on cross-motions for sum- 
mary judgment, Judge Holtzoff decided that after the 
Act of September 2, 1958, “no land within the reservation 
would be subject to leasing under the Mineral Leasing 
Act.” He further stated that the filing of a lease appli- 
cation does not create a vested right to a lease, and that 
he could not order the Secretary to issue the leases be- 
eause the offering of particular land for leasing is a 
discretionary rather than a ministerial act. Judge Holtz- 
off concluded by rejecting appellant’s contention that the 
Act of August 8, 1946, 60 Stat. 950, amending the Mineral 
Leasing Act, destroyed the Secretary’s discretion. (Jt. 
App. 34.) It is from the judgment entered on the basis 
of this opinion that appellant now appeals. 


STATUTES INVOLVED 
Section 1 of the Pickett Act, Act of June 25, 1910, 36 


Stat. 847, 43 U.S.C. sec. 141, reads as follows: 


That the President may, at any time in his discre- 
tion, temporarily withdraw from settlement, location, 
sale, or entry any of the public lands of the United 
States including the District of Alaska and reserve 
the same for water-power sites, irrigation, classifica- 
tion of lands, or other public purposes to be specified 
in the orders of withdrawals, and such withdrawals 
or reservations shall remain in force until revoked 
by him or by an Act of Congress. 


Section 17 of the Mineral Leasing Act of 1920, 41 Stat. 
437, 443, as amended, 30 U.S.C. sec. 226, now reads in part 
as follows: 


All lands subject to disposition under this Act 
which are known or believed to contain oil or gas de- 
posits may be leased by the Secretary of the Interior. 
When the lands to be leased are within any known 
geological structure of a producing oil or gas field, 
they shall be leased to the highest responsible quali- 
fied bidder by competitive bidding under general 
regulations * * *. When the lands to be leased are 
not within any known geological structure of a pro- 
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ducing oil or gas field, the person first making appli- 
cation for the lease who is qualified to hold a lease 
under this Act shall be entitled to a lease of such 
lands without competitive bidding. * * * [Emphasis 
supplied.] 


Before the 1946 amendment, supra, Section 17 of the 
Mineral Leasing Act of 1920, as amended by the Act of 
August 21, 1935, 49 Stat. 674, 676, read in part as follows 
(see 30 U.S.C.A. sec. 226): 


All lands subject to disposition under this Act 
which are known or believed to contain oil or gas de- 
posits, except as herein otherwise provided, may be 
leased by the Secretary of the Interior after the effec- 
tive date of this amendatory Act, to the highest re- 
sponsible qualified bidder by competitive bidding un- 
der general regulations. * * * Provided further, That 
the person first making application for the lease of 
any lands not within any known geologic structure of 
a producing oil or gas field who is qualified to hold 
a lease under this Act, including applicants for per- 
mits whose applications were filed after ninety days 
prior to the effective date of this amendatory Act 
shall be entitled to a preference right over others to 
a lease of such lands without competitive bidding 
** *. [Emphasis supplied.] 


Section 1(d) of the Act of September 2, 1958, 72 Stat. 
1686, provides in part as follows: 


* * * Subject to the provision of section 2 of this 
Act, and subject to valid existing rights, all public 
lands of the United States within said exterior bound- 
aries of said reservation are hereby declared to be 
held in trust for the benefit of the Navajo Tribe of 
Indians. The term “public lands’? as used herein 
shall be deemed to include but in no way to be limited 
to lands and the mineral deposits which originally 
may have been excluded from said reservation by 
reason of settlement or occupancy or other valid 
rights then existing, but since relinquished, extin- 
guished, or otherwise terminated. * * * 
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SUMMARY OF ARGUMENT 


Appellant must establish that the land he offered to 
lease was not Indian land at the time he applied for it 
and that it did not become Indian land by virtue of the 
Act of September 2, 1958. Then he must show that the 
Secretary of the Interior must, in the performance of a 
ministerial rather than a discretionary function, issue 
leases on this land to him under the Mineral Leasing Act. 
The Secretary contends that the land applied for has 
never been available under the Mineral Leasing Act be- 
cause it has been Indian land since 1884; that, in any 
event, the 1958 Act withdrew any public land that may 
have been left within the reservation’s boundaries; and 
that the Secretary has discretion not to lease the land 
under the Mineral Leasing Act and so cannot be ordered 
to lease it to appellant. Sustention of any one of the 
Secretary’s arguments supplies sufficient basis for affirm- 
ing the district court’s judgment. 


I 


The land applied for was set aside for Indian use by 
executive order in 1884. Since the petroleum withdrawals 
of 1909 and 1910 did not by their terms rescind this earlier 
reservation, they can be held to have done so only by 
implication. But repeals by implication are not favored, 
especially in matters dealing with Indian rights. More- 
over, there is no factual or legal justification for implying 
a repeal here. The two withdrawals were not inconsistent 
with each other, and simultaneous withdrawals of the 
same land can be made and are sometimes advisable. In 
this instance, because either withdrawal could be re- 
voked at the will of the President, and because each was 
aimed at the protection of a different interest, the over- 
lapping withdrawals were administratively prudent and 
legally valid. 

The fact that Indian lands are not “public lands” open 
to entry does not bar a petroleum withdrawal in aid of 
legislation under the Pickett Act, which by its terms au- 
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thorizes the withdrawal only of public lands. This has 
long been the administrative interpretation and in 1934 
the Attorney General expressly endorsed a Pickett Act 
withdrawal of lands already withdrawn under reclama- 
tion laws, lands which no longer fitted the usual definition 
of “public lands.” The principle is the same with respect 
to lands already withdrawn for Indian use. Moreover, 
the second withdrawal here in aid of legislation presum- 
ably took into account the presence and needs of the In- 
dians and such legislation for the benefit of the Indians 
was, in fact, enacted during the effective period of that 
withdrawal. 

The Department of the Interior has never regarded 
the 1884 reservation as having been revoked by the pe- 
troleam withdrawals. The later land orders concerning 
Petroleum Reserve No. 7 state that they are subject to 
the provisions of existing withdrawals. Since the first 
question here is whether the Indian reservation land is 
still an existing withdrawal, these land orders do not 
aid appellant but more readily indicate acknowledgment 
of the continuing validity of the prior Indian reservation. 
Also, contrary to appellant’s contention, the Director’s 
decision in this case is not an acknowledgement of any 
revocation of the 1884 reservation. From the Director’s 
point of view, the Act of September 2, 1958, had with- 
drawn all public land within the reservation, and therefore 
the earlier status of any particular tract was immaterial. 
Finally, Interior’s notice that it intended to lease the 
land as Indian land is clearly inconsistent with any no- 
tion that it deemed the reservation revoked. 


I 


The Act of September 2, 1958, placed all public lands 
within the Navajo Reservation in trust for the Navajo 
Tribe and thus withdrew it from any possible leasing un- 
der the Mineral Leasing Act. Appellant’s lease applica- 
tions did not bring him or the lands he applied for within 
the Act’s exception of “valid existing rights.” Application 
for lands of the United States have never been regarded 
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as creating any rights against the United States, although 
they may give the applicant rights against other private 
parties. When Congress has saved only rights against 
the United States, these rights against other parties are 
destroyed by withdrawal of the lands. 


i 


The Secretary’s discretion as to what land to lease 
under the Mineral Leasing Act has not been affected by 
the 1946 amendment of section 17 of that Act. The non- 
competitive leasing provisions of section 17 were added 
in 1935 to replace the prospecting permit provisions of 
section 13. The 1935 amendment of section 13 contained 
mandatory language with respect to a limited group of 
prospecting permits. That did not apply to leases. The 
lease provisions were permissive and this Court has so 
held. The pertinent language—“may be leased”—in both 
amendments is identical. With the decisions of this Court 
outstanding, it hardly seems likely that Congress intended 
to change their effect by the 1946 amendment but simply 
neglected to say so. In actuality, the 1946 amendment was 
devoted to another purpose altogether and was not in- 
tended to affect the Secretary’s leasing discretion at all. 

Although the Department of the Interior has decided 
to lease the lands applied for, it has decided to lease 
them on the basis of their being Indian lands under 
statutes authorizing such leasing and not under the Min- 
eral Leasing Act. Because of the many significant dif- 
ferences between these two modes of leasing, most, if not 
all, of which make it more favorable to the government’s 
interests to lease the lands as Indian lands, the determi- 
nation to lease them as Indian lands cannot be regarded 
as equivalent to a determination to lease them under the 
Mineral Leasing Act. 

Because the determination to issue leases under the 
Mineral Leasing Act is a discretionary rather than a 
ministerial function of the Secretary of the Interior, re- 
lief in the nature of mandamus cannot be granted to 
appellant. 


11 
ARGUMENT 


Introductory :—Appellant’s case depends upon the estab- 
lishment of a succession of points, and the failure of any 
one of these points means the failure of his case. First 
of all, he must establish that the land for which he has 
applied was not part of the Navajo Reservation when 
the Land Office in Salt Lake City rejected his applications. 
Since appellant admits that the land was within the reser- 
vation when it was established (Br. 9), he must demon- 
strate that it was somehow taken out at a later date. 
Appellant contends that such a removal was impliedly 
effected by the creation of Petroleum Reserve No. 7. See- 
ond, appellant must demonstrate that the Director of 
the Bureau of Land Management was wrong in holding 
that the Act of September 2, 1958, withdrew all public 
lands within the reservation, and that therefore the lands 
were no longer available under the Mineral Leasing Act, 
whether or not they ever had been. In order to make this 
point, appellant must show that his application for the 
land gave him a valid existing right within the meaning 
of the saving clause of the Act. Finally, even if appel- 
lant could be successful in convincing this Court that the 
land he seeks to lease was not Indian land when he ap- 
plied for it and that it has not since hecome so, he must 
show that the Secretary of the Interior is required to 
lease the land under the Mineral Leasing Act (which he 
has not decided to do); that the Secretary must issue the 
leases to appellant; and that this Court, therefore, has 
authority to order the Secretary to issue them, 

It is the Secretary’s position that the land applied for 
is now and has been since 1884 Indian land and thus never 
leasable under the Mineral Leasing Act; that, even if it 
were somehow removed from the reservation, it was re- 
turned to it by the 1958 Act; and that, even if it is not 
now Indian land, the Secretary still has discretion not to 
lease the land at all and therefore cannot be ordered to 
lease it to appellant. If the appellant is incorrect in any 
one of his contentions and the Secretary correct in any 
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one of his, then the district court’s dismissal of the case 
was proper and should be affirmed. 


I 


The Land Which Appellant Seeks To Lease Was Indian 
Land When He Filed His Applications and Was There- 
fore Not Available for Leasing Under the Mineral 
Leasing Act of 1920 


Appellant concedes both that the lands in question here 
were reserved for Indian use by the Executive Order of 
May 17, 1884, and that, if they have never been removed 
from this reservation, his applications were properly re- 
jected (Br. 3, 9-10). Indian lands are not leasable under 
the Mineral Leasing Act. 34 Op.A.G. 171 (1924). Appel- 
lant contends that the Executive Order of July 2, 1910 
(Jt. App. 17), took the lands out of the reservation and 
returned them to the public domain. He evidently reaches 
this conclusion by reasoning in this way: Indian lands 
are not public lands; Section 1 of the Pickett Act, Act of 
June 25, 1910, 36 Stat. 847, 43 U.S.C. sec. 141, supra, p. 
6, under which Petroleum Reserve No. 7 was estab- 
lished, authorizes the withdrawal only of public lands; 


5 The Executive Order of July 2, 1910, in which Petroleum Re- 
serve No. 7 was created, was actually the second of three with- 
drawals affecting Township 42 South, Range 19 East (see Jt. App. 
16-20). The first of these was made by order of the Acting Sec- 
retary of the Interior on October 4, 1909, without specific statutory 
authorization, a practice approved in United States v. Midwest 
Oil Co., 236 U.S. 459 (1915). Since this withdrawal by its terms 
affected only “public lands in the accompanying lists,” appellant 
could consistently argue that it did not apply to the part of Town- 
ship 42 South, Range 19 East, within the Navajo Reservation. In 
any case, the Executive Order of July 2, 1910, does cite the Pickett 
‘Act and does say it withdraws Township 42 South, Range 19 
East. From the appellee’s point of view, it is immaterial whether 
the withdrawal was actually made before or after the Pickett Act 
since it could not have had the effect claimed by appellant in either 
case. The Executive Order of August 25, 1910, merely ratifies 
and continues the first withdrawal. For thorough discussions of 
the background of these withdrawals, see the Midwest Oil Co. 
case, supra, and the district court’s opinion in Justheim v. McKay, 
123 F.Supp. 560 (D.C.D.C. 1954), affirmed 97 U.S. App. D.C. 146, 
229 F.2d 29 (1956), cert. den. 351 U.S. 933. 
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we must not say the President acted illegally by with- 
drawing Indian lands when he was authorized to withdraw 
only public lands; we must presume the existence of those 
facts necessary to justify the President’s exercise of a 
specific power; therefore, the reservation of certain lands 
for Indian uses was impliedly revoked so that those lands 
could revert to their former status as public lands and 
thus be available for withdrawal under the Pickett Act. 
(Br. 9-17.) There are several answers to this line of 
argument. 

A. Repeals by implication are not favored:—There is 
no indication in the withdrawal orders of any intention 
to revoke the reservation of the land for the Indians. 
Indeed, there is no reference to the fact that some of the 
land being withdrawn lies within an Indian Reservation. 
The general rule of statutory construction is that repeals 
by implication are not favored. In United States v. Bor- 
den Co., 308 U.S. 196 (1939), the Supreme Court rejected 
the argument that the Agricultural Marketing Agreement 
Act had removed the marketing of milk from the purview 


of the Sherman Act and reviewed the basic principles 
governing repeals by implication. It said (pp, 198-199): 


It is a cardinal principle of construction that re- 
peals by implication are not favored. When there 
are two acts upon the same subject, the rule is to 
give effect to both if possible. United States v. 
Tynen, 11 Wall. 88, 92; Henderson’s Tobacco, 11 
Wall. 652, 657; General Motors Acceptance Corp. v. 
United States, 286 U.S. 49, 61, 62. The intention of 
the legislature to repeal “must be clear and mani- 
fest.” Red Rock v. Henry, 106 U.S. 596, 601, 602. It 
is not sufficient, as was said by Mr. Justice Story i in 
Wood v. United States, 16 Pet. 342, 362, 363, “to 
establish that subsequent laws cover some or even 
all of the cases provided for by [the prior act]; for 
they may be merely affirmative, or cumulative, or 
auxiliary.” There must be “a positive repugnancy 
between the provisions of the new law, and those of the 
old; and even then the old law is repealed by impli- 
cation only pro tanto to the extent of the repug- 
nancy.” See also, Posados v. National City Bank, 
296 U.S. 497, 504. 
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The same rule is applicable to executive orders for the 
same reasons. The principle has been applied even more 
rigidly where Indian rights to lands were involved. In 
United States v. Santa Fe Pacific R. Co., 314 U.S. 339 
(1941), it was argued that Congress had extinguished 
the rights of the Walapai Tribe to their aboriginal lands 
by establishing a reservation for them. After stating 
that it could find no expression of such an intention, the 
Court continued (pp. 353-354) : 


That Congress could have effected such an extinguish- 
ment is not doubted. But an extinguishment cannot 
be lightly implied in view of the avowed solicitude of 
the Federal Government for the welfare of its Indian 
wards. As stated in Choate v. Trapp, 224 U.S. 665, 
675, the rule of construction recognized without ex- 
ception for over a century has been that “doubtful 
expressions, instead of being resolved in favor of the 
United States, are to be resolved in favor of a weak 
and defenseless people, who are wards of the nation, 
pi ee wholly upon its protection and good 
faith.’’ 


To the same effect is United States v. Shoshone Tribe, 
304 U.S. 111, 116 (1938). 

In this case the Indian reservation was an executive 
order reservation, and admittedly Indian rights in such 
a reservation are in some respects less substantial than 
in other kinds of reservations. Stoux Tribe v. United 
States, 316 U.S. 317 (1942). Even so, application of the 
rule against repeals by implication seems entirely appro- 
priate. Surely, more is required than exists here to sup- 
port a ruling that the President intended by his petrole- 
um withdrawal to remove lands from an Indian reserva- 
tion and then, revoking that withdrawal, to throw them 
open to non-Indians for the disruptive activity of oil and 
gas exploration and production without special considera- 
tion for the needs and problems of the Indians. On the 
contrary, in addition to there being no intention, express 
or otherwise, to repeal the earlier (Indian) reservation, 
there was no inconsistency or repugnancy between the 
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provisions of the two executive orders. Indeed, the im- 
mediate purposes of both orders were identical—to with- 
draw lands from public settlement and use. Also, the 
ultimate purposes are consistent. Thus, the first with- 
drawal was for “a reservation for Indian purposes” (App. 
32). The second one was “for classification and in aid of 
legislation affecting the use and disposition of petroleum 
deposits” (Jt. App. 17). Any such legislation would pre- 
sumably take into account the presence and needs of the 
Indians on the reservation. Such legislation was, in fact, 
enacted during the effective period of the petroleum 
withdrawal. See, e.g., Act of March 3, 1927, 44 Stat. 1347, 
25 U.S.C. sec. 398(a); Act of May 11, 1938, 52 Stat. 347, 
25 U.S.C. sees. 396a-f. 

B. Public land may be the subject of more than one 
withdrawal at the same time:—Even when public lands 
are temporarily withdrawn for a specific federal purpose 
from public entry and settlement, there remains the basic 
federal ownership and control so that a second and over- 
lapping withdrawal can be made of them as ‘‘public 
lands’? under the Pickett Act and the second withdrawal 
does not by implication revoke the original one. This 
is true because total ownership is in the United States 
and a withdrawal for one purpose may not necessarily 
embrace and protect the elements of the property (e.g., 
surface, minerals, timber, water) needed for the second 
purpose or it may be of different time duration. Thus, 
for example, when the President, at the request of the 
Secretary of Agriculture, proposed to withdraw for a 
migratory bird refuge land which had earlier been with- 
drawn for irrigation works by the Secretary of the In- 
terior, Attorney General Cummings issued an opinion, 
37 Op. A.G. 476 (1934), stating that the President had the 
right to make the second withdrawal under the Pickett 
Act and expressed the view that it was desirable for him 
to do so. He said: 


It does not appear that the order withdrawing these 
lands has ever been revoked by the Secretary of the 
Interior and it may seem unusual and perhaps un- 
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necessary to withdraw the lands at this time. How- 
ever, since the Secretary of the Interior has authority 
under the above-quoted act to restore the lands to 
the public domain if he deems it proper so to do, 
there may be some doubt as to whether the lands are 
completely withdrawn so far as the purpose for which 
the Secretary of Agriculture desires them is con- 
cerned. If the Secretary of the Interior should re- 
voke the order made by him withdrawing the lands, 
the lands would be restored to the public domain and 
would be immediately open to public entry. The 
issuance of the proposed order will, no doubt, afford 
greater security that the lands will be available for 
a migratory bird refuge if and when it is finally 
determined that they are suitable for that purpose.: 
In both the situation before the Attorney General and 
this case, the first withdrawals had the effect of removing 
the land from public entry. In both instances, the second 
withdrawal cited the Pickett Act as authority. The At- 
torney General saw no legal obstacle to the second with- 
drawal, even though the Pickett Act refers to withdrawal 
only of ‘public lands.” Since here the land of the Indian 
reservation could be returned to the public domain at any 
time at the will of the President and he might not at 
that time be advised of the requirement for the other 
withdrawal, the need for and desirability of making the 
second withdrawal to protect the minerals was similar to 
the need in the cited opinion to make the second with- 
drawal to protect birds. Since the second withdrawal in 
each instance was made for a purpose different from that 
of the first—to protect different interests—there is no 
justification for inferring a revocation of the first reser- 
vation. 

C. The Department of the Interior has never regarded 
the Indian reservation as revoked by the petroleum with- 
drawal:—Appellant further argues that in three subse- 
quent instances the Department of the Interior has held 
that the Executive Order of July 2, 1910, changed the 
lands from Indian lands to public lands (Br. 10-12). The 
first instance, appellant contends, was the promulgation 
of Public Land Order 1160 on June 6, 1955 (Jt. App. 21), 
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in which the Department revoked Petroleum Reserve No. 
7 and six other withdrawals to the extent necessary to 
permit earlier grants of lands to the State of Utah for 
the support of schools to attach to sections 2, 16, 32, and 
36 in the townships included. What appellant does not 
point out is that this revocation was subject “to the pro- 
visions of existing withdrawals.” Thus his citation of this 
Land Order as affirming the revocation of the reservation 
only begs the question, which is whether or not the Indian 
withdrawal was still effective. Appellant’s argument 
that the lands must have been recognized to be public 
lands because states do not obtain title to school lands 
within Indian reservations (Br. 11) only points up the 
wisdom of including in orders of general application, as 
was done here, such limitations as “subject to the provi- 
sions of existing withdrawals.” 

Appellant’s second instance of purported recognition of 
the change in status of the lands applied for, Public Land 
Order 1403 of April 2, 1957 (Jt. App. 23), runs into exact- 
ly the same difficulty as a result of exactly the same 
words. This order revoked Petroleum Reserve No. 7, and 
opened the lands in it to location for nonmetalliferous 
minerals, subject to “the provisions of existing withdraw- 
als.” Appellant asserts, quoting a phrase from this order, 
that ‘‘the lands taken out of Petroleum Reserve No. 7 
by the order ‘have been open’ to applications under the 
mineral leasing laws” (Br. 12). But the first sentence of 
the paragraph he is quoting says that “the lands were 
made subject to appropriation, location, selection, entry or 
purchase, if otherwise available under the nonmineral land 
laws * * *’? (emphasis added). Since Indian lands are 
not “otherwise available under the nonmineral land laws,’’ 
the lands involved here were available only if they were 
no longer Indian lands, the point appellant is trying to 
prove. Like the reliance on Public Land Order 1160, the 
reliance on Public Land Order 1403 assumes the truth of 
what is to be proved. In short, these two land orders, 
both specifically excepting without defining “existing with- 
drawals,’”’ if they prove anything germane here, more 
readily indicate that the Secretary believed that there 
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were valid instances of overlapping withdrawals and that 
the later ones had not repealed or disturbed the earlier 
ones so that they remained in force when the later ones 
were rescinded. 

The third instance of purported Interior recognition of 
such a revocation appellant finds in the Director’s decision 
in this case (Br. 12-13, 16-17). Appellant argues that 
since the decision cited only that part of the Act dealing 
with public lands, “it is obvious that the Department con- 
sidered the lands covered by appellant’s lease applications 
to be public lands on September 2, 1958” (Br. 13). No 
such inference should be drawn from the decision read as 
a whole, especially in view of the fact that these particu- 
lar lands are not mentioned in the decision, a point appel- 
lant made in his complaint in the district court (Jt. App. 
4). The decision adequately covers appellant’s case in 
that it implicitly divides all applications into two groups, 
those for Indian lands and those for public lands. Those 
for Indian lands were never good. Those for public lands 
were not good after the 1958 Act withdrew all public 
lands. Since there were no lands within the reservation 
available for leasing after the 1958 Act, there was no 
point in the Director’s discussing each application to see 
whether it was for land which had earlier been Indian 
or public land. There is certainly nothing in this deci- 
sion to indicate that the land in question had been public 
lands, only that it then was no longer public lands, irre- 
spective of its earlier status. 

One further Department of the Interior action with 
respect to the land applied for is pertinent to our dis- 
cussion. On October 25, 1957, some seven months after 
the revocation of Petroleum Reserve No. 7, the office of 
the Bureau of Indian Affairs, Navajo Indian Agency, at 
Window Rock, Arizona, published a notice that certain 
Indian lands in Utah and Arizona, including those in 
question here, were being made available for oil and gas 
leasing (Jt. App. 24). Appellant has quite understand- 
ably made no effort to reconcile this decision to lease the 
land as Indian land with his earlier argument that In- 
terior regarded the land as public and not Indian land. 
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Whether Or Not the Lands Applied for Were Indian 
Rather Than Public Lands At the Time of Appellant’s 
Application, the Act of September 2, 1958, Made Them 
Indian Lands Before Appellant Acquired Any Rights 
Against the United States 


Neither the Director of the Bureau of Land Manage- 
ment nor Judge Holtzoff discussed appellant’s argument 
that the reservation of 1884 had been revoked by the 1910 
Executive Order (Jt. App. 11, 34). Each thought that the 
Act of September 2, 1958, 72 Stat. 1686, completely dis- 
posed of the case. As Judge Holtzoff expressed it, 
“whatever may have been the situation prior to Septem- 
ber 2, 1958, subsequent to that date, no land within the 
reservation would be subject to leasing under the Mineral 
Leasing Act.’? He was referring to that part of the Act 
which made all the public land within the reservation 
Indian land, and, of course, Indian land is not leasable 
under the Mineral Leasing Act, which appellant invokes. 
The specific language of the 1958 Act bearing on the situ- 
ation here reads as follows: “* * “ subject to valid exist- 
ing rights, all public lands of the United States within 
said exterior boundaries of said reservation are hereby 
declared to be held in trust for the benefit of the Navajo 
Tribe of Indians.” 

Appellant’s only hope to escape from the clear effect 
of this clause is to bring himself within the exception of 
“valid existing rights.” This he attempts to do by urging 
that his applications to lease land constitute a “valid 
existing right.” Actually, appellant’s claim that his ap- 
plications give him a right supports two phases of his 
argument, the first being that the Act of September 2, 
1958, did not affect the land involved here, the second 
being that the Secretary can be ordered to issue him a 
lease. This second phase we consider in Point III, infra, 
pp. 23-29. 

Historically, the courts have not Jooked with faver on 
arguments that applications for government land create 
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Congress, of course, could have preserved his rights as 
a lease applicant, but it did not do so. Instead, section 
1(d) of the Act of September 2, 1958, preserved only 
“valid existing rights.” Since appellant had no rights 
in the land, nothing was preserved to him, even if the 
land had theretofore been subject to leasing, in the Secre- 
tary’s discretion, under the Mineral Leasing Act. 

In all these cases, the basic point of importance is that 
the “valid existing rights” saved are rights against the 
United States, not rights against other citizens. Actions 
like the mere filing of applications have never been held 
to create rights against the United States even though 
they may create rights against other parties. As the 
Court said in answering an argument similar to appel- 
lant’s in The Yosemite Valley Case, 15 Wall. 77, 93 (1873) : 


* * © The whole difficulty in the argument of the 
defendant’s counsel arises from his confounding the 
distinction made in all the cases, whenever necessary 
for their decision, between the acquisition by the set- 
tler of a legal right to the land occupied by him as’ 
against the owner, the United States; and the acquisi- 
tion by him of a legal right as against other arties 
to be preferred in its purchase, when the Jnited 
States have determined to sell. It seems to us little 
less than absurd to say that a settler or any other 
person by acquiring a right to be preferred in the 
purchase of property, provided a sale is made by 
the owner, thereby acquires a right to compel the 
owner to sell, or such an interest in the property as 
to deprive the owner of the power to control its dis- 
position. 

Appellant’s applications here may have given him a right 
against any later applicants,® but they have not deprived 
Congress of the power to withdraw the lands for the use 
of the Indians. 


6 Since appellant’s applications were rejected in this case be- 
cause of the status of the lands rather than his status as an ap- 
plicant under the Mineral Leasing Act, his qualifications and 
priorities have never been passed upon. 
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Even If the Lands Applied For Were Now Public Lands, 
It Is Within the Secretary of the Interior’s Discre- 
tion Not To Lease Them and Therefore He Cannot Be 
Ordered To Lease Them 


A. The 1946 amendment of Section 17 of the Mineral 
Leasing Act has not affected the Secretary of the In- 
tertor’s discretion as to what land is to be leased:—Ap- 
pellant’s argument that the Secretary is required to lease 
the lands is based on a change in language in Section 
17 of the Mineral Leasing Act (Br. 20-26). If we go 
back one amendment further,’ however, and see how the 
noncompetitive leasing provisions got into section 17 to 
begin with, the error of appellant’s argument will be 
apparent, 

As it originally appeared in the Mineral Leasing Act 
of 1920, section 17 pertained to leases only on “deposits 
of oil and gas situated within the known geologic struc- 
ture of a producing oil or gas field and the unentered 
lands containing the same.” The provisions for explora- 
tion for new oil and gas deposits appeared in section 13 
of the Act, which authorized the Secretary of the Interior 
to issue exclusive prospecting permits on land not within 
any known geological structure of a producing oil or gas 
field. The Act of August 21, 1935, 49 Stat. 674, amended 
section 13 of the Mineral Leasing Act to provide that the 
Secretary was “authorized and directed” to issue pros- 
pecting permits where the application was filed 90 days 
before the effective date of the amendatory act, and 
“That any application for any prospecting permit filed 


7 Section 17 has been amended five times since its original en- 
actment, but only the 1935 and 1946 amendments have any bear- 
ing on this case. The other amendments are by the Acts of July 
3, 1930, 46 Stat. 1007; March 4, 1931, 46 Stat. 1528; and July 29, 
1954, 68 Stat. 583. The first two of those dealt with unitization 
agreements. The last dealt with termination of leases for non- 
production, extension of leases, and continuation of the primary 
term of a lease after discontinuance of compensatory royalty 
payments. See 30 U.S.C.A. sec. 226. 
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after ninety days prior to the effective date of this 
amendatory Act shall be considered as an application for 
lease under section 17 hereof * * *.” Thus, the Act 
abolished prospecting permits for the future, substituting 
leases. The same 1935 Act went on to amend section 17 
of the Mineral Leasing Act to provide: 


All lands subject to disposition under this Act, 
which are known or believed to contain oil or gas 
deposits, except as herein otherwise provided, may 
be leased by the Secretary of the Interior after the 
effective date of this amendatory Act, to the highest 
responsible qualified bidder by competitive bidding 
under general regulations. * * * Provided further, 
That the person first making application for the lease 
of any lands not within any known geologic structure 
of a producing oil or gas field who is qualified to hold 
a lease under this Act, including applicants for per- 
mits whose applications were filed after ninety days 
prior to the effective date of the amendatory Act 
shall be entitled to a preference right over others to 
a lease of such lands without competitive bidding 


ee. * 

In contrast with the provisions for prospecting permits, 
which (where applications were filed not later than May 
93, 1935) the Secretary was “authorized and directed” to 
issue (emphasis added), section 17 provided only that oil 
and gas lands “may be leased” and that applicants for 
lands not within any known geologic structure of a pro- 
ducing field “shall be entitled to a preference right over 
others to a lease.” Clearly, the lease provision does not 
give an applicant a right to a lease, but leaves to the 
Secretary complete discretion to determine whether or 
not to lease the land applied for. That has been clearly 
held by this Court. Thus, in United States ex rel. Jordan 
v. Ickes, 79 U.S. App. D.C. 114, 143 F.2d 152, 153 (1944), 
cert. den. 323 U.S. 759, it was said: “It was not the inten- 
tion of Congress, in amending the earlier Act, to deprive 
the Secretary of discretion, except as concerned a very 
limited group of applications filed ninety days prior to 
the effective date of the amendment (August 21, 1935) 


** 99 
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This Court had considered this change in greater detail 
in United States ex rel. Roughton v. Ickes, 69 App. D.C. 
324, 101 F.2d 248 (1938). There the amendments of both 
sections 13 and 17 were said to indicate that Congress was 
changing the policy under which the public lands were to 
be developed for oil and gas. The old system of issuing 
prospecting permits was being given up in favor of issu- 
ing leases. However, Congress, wishing to protect the 
rights of those who had already applied for prospecting 
permits, directed the Secretary to issue permits to those 
who had filed more than 90 days before effective date 
of the Act. All others were to be treated as having ap- 
plied for leases under Section 17, where there was no 
such mandatory language. In view of the fact that Con- 
gress did use in section 13 language which was plainly 
mandatory, it seems plain that if it had also intended the 
issuance of leases under section 17 to be mandatory, it 
would have used mandatory language there too. It did not 
do so in the 1935 amendment and has not done so in the 
two amendments since then. 


The Act of August 8, 1946, 60 Stat. 951, again amended 
section 17 of the Mineral Leasing Act so that it now 
provides in pertinent part: 


All lands subject to disposition under this Act 
which are known or are believed to contain oil or gas 
deposits may be leased by the Secretary of the In- 
terior. When the lands to be leased are within the 
known geological structure of a producing oil or gas 
field, they shall be leased to the highest responsible 
qualified bidder by competitive bidding under gen- 
eral regulations * * *. When the lands to be leased 
are not within any known geological structure of a 
producing oil or gas field, the person first making 
application for the lease who is qualified to hold a 
lease under this Act shall be entitled to a lease of 
such lands without competitive bidding. [Emphasis 
supplied.] 


Clearly, this amendment does not detract from the Seere- 
tary’s discretion as to whether a lease is to be issued. 
The opening sentence, providing that lands “may” be 
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leased by the Secretary, preserves his discretion to decide 
whether or not to lease any particular lands. The manda- 
tory provisions of the succeeding sentences, that the lands 
“shall be leased” to the highest bidder or that the first 
qualified applicant “shall be entitled to a lease without 
competitive bidding,” both refer only to “the land to be 
leased”; that is, they refer to such land as the Secretary 
has decided to lease in the exercise of the discretion re- 
posed in him by the first sentence. They are mandatory 
only in requiring that if the Secretary decides to lease, 
he must do so in the prescribed manner.® 

This particular change in wording is not mentioned in 
the committee reports or the very brief congressional de- 
bates on the amendment. See S.Rept. 1392, 79th Cong., 
2d Sess., Cong. Doe. Ser. No. 11016; H.Rept. 2446, 79th 
Cong., 2d Sess., Cong. Doe. Ser. No. 11025; H.Rept. 2669, 
79th Cong., 2d Sess., Cong. Doc. Ser. No. 11026; 92 Cong. 
Bee. 6907-6910, 9099-9102, 10221-10222, 10237-10238. It 
can hardly be supposed that so fundamental a change as 
the elimination of the Secretary’s discretion on whether 
to lease would have been made without any mention what- 
ever in the committee reports or on the floor of the Senate 
or House, especially when we remember that decisions 
of this Court between 1935 and 1946 declared that the 
language of section 17 is permissive rather than manda- 
tory. The change from the former wording was prob- 
ably to clarify what might formerly have been doubtful, 
that the Secretary’s discretion did not extend to the man- 
ner of choosing the lessee, once the decision to lease had 
been made. It certainly strengthened the applicant’s posi- 
tion on land that was to be leased. No longer could any 
equities in favor of a later applicant be allowed to per- 
suade the Secretary to state that the first applicant had 
only a preference right which could be set aside in view 
of other equities. 

We should point out that the reasons for the 1946 
amendment of section 17 really have nothing to do with 


8The excerpts from the decisions cited on pages 26-28 of ap- 
pellant’s brief fully support, rather than refute, this construction. 
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the issues before the Court in this case. Congress was 
making the first general revision of the Mineral Leasing 
Act since 1935 and was concentrating on conforming the 
use of the nation’s minerals with the nation’s postwar 
needs. As far as section 17 was concerned, this purpose 
was accomplished by bringing the royalties in wildcat 
territory into line with those being asked by private land- 
owners, the hope being that this would provide increased 
incentive for bringing in new oil deposits. See Represent- 
ative Barrett’s remarks in support of the amendment, 92 
Cong. Rec. 9102. And when we consider further that the 
bill reported out by the Senate Committee on Public 
Lands and Surveys was based on a Department of the 
Interior substitute for the original bill, and that the De- 
partment submitted a detailed report with the substitute, 
without mentioning discretion, S.Rept. 1392, 79th Cong., 
2d Sess., Cong. Doc. Ser. No. 11016, it is inconceivable 
that the amendment affected the Secretary’s discretion in 
the manner alleged by appellant. 

B. The Secretary has not determined that the land 
appellant seeks to lease is to be leased under the Mineral 
Leasing Act:—Appellant claims that the decisions to lease 
the land has already been made (Br. 28-30). But the 
Seeretary’s decision to lease has been made on the as- 
sumption that the lands are Indian lands, and the lease 
notice which appellant cites states that they are Indian 
lands and relies on statutes authorizing the leasing of 
Indian lands (Jt. App. 24, 25).° Thus, there has been no 
determination that the lands are to be leased under the 
Mineral Leasing Act. The first sentence of section 17 
now says: “All lands subject to disposition under this Act 
which are known or believed to contain oil or gas deposits 
may be leased by the Secretary of the Interior.” But 
there has never been a determination that these lands 
are “subject to disposition” under the Mineral Leasing 
Act and certainly none that they are to be leased under it. 


*The statute cited as controlling the leasing of the lands in- 
volved here is the Act of May 11, 1988, 52 Stat. 347, 25 U.S.C. 
secs. 396a-f. 
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Appellant treats the difference between Indian lands 
and public lands as immaterial insofar as the determina- 
tion to lease is concerned, saying that “The fact that ap- 
pellee’s Department gave notice that the lands would be 
leased as Indian lands is of no significance” (Br. 29). 
But his entire case is based on a distinction between In- 
dian lands and public lands. There are several important 
differences between the leasing of public lands and the 
leasing of Indian lands which make the basic determina- 
tion of the status of the lands of great importance. Just 
from the notice appellant relies upon, there appear the 
following differences: (1) There is no indication that these 
lands are “known or believed to contain oil or gas de- 
posits” but lands must be so classified before they can be 
leased for oil and gas exploration under the Mineral 
Leasing Act; (2) these Indian lands are to be leased 
after competitive bidding whether or not they are within 
“any known geological structure of a producing oil and 
gas field”; (3) the royalty rate on Indian lands is one- 
sixth as opposed to one-eighth on noncompetitive leases 
under the Mineral Leasing Act; (4) the rent of Indian 
lands is $1.25 per acre per annum as opposed to 25 cents 
per acre per annum on noncompetitive leases, with even 
that amount being waived for the second and third years 
if there has been no discovery; (5) the lessee of the 
Indian lands must have them surveyed if they have not 
been surveyed; (6) the lessee must condition wells which 
are not valuable for oil or gas but which do produce water 
so that they will produce water for the lessor; (7) the 
lessee of these Indian lands must use Navajo labor. With 
all these differences and more which favor the lessor of 
Indian lands, it can hardly be argued that a determination 
to lease Indian lands does not materially differ from a 
determination to lease public lands under the Mineral 
Leasing Act. 

C. Since the action appellant seeks to have the Secre- 
tary of the Interior perform is discretionary, relief im 
the nature of mandamus is not available to appellant :— 
Since the determination of whether or not to lease par- 
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ticular land has been left by Congress to the Secretary 
of the Interior’s discretion, even if appellant is right in 
his contention that the land applied for is public land, he 
is not entitled to the relief he seeks. It is well settled 
that orders in the nature of mandamus will not be issued 
to compel the performance of discretionary rather than 
ministerial acts. And this Court has so held in many 
cases involving the Mineral Leasing Act. See United 
States ex rel.,.Roughton v. Ickes, 69 App. D.C. 324, 101 
F.2d 248 (1938); Wilbur v. United States ex rel. Barton, 
60 App. D.C. 11, 46 F.2d 217 (1930), affirmed sub nom. 
United States ex rel. Barton v. Wilbur, 283 U.S. 414 
(1931); Dunn v. Ickes, 72 App. D.C. 325, 115 F.2d 36 
(1940); United States ex rel. Jordan v. Ickes, 79 US. 
App. D.C. 114, 143 F.2d 152 (1944); Wann v. Ickes, 67 
App. D.C. 291, 92 F.2d 215 (1937). 


CONCLUSION 


For the foregoing reasons, we submit that the district 


court’s summary judgment dismissing appellant’s suit 
should be affirmed. 


Respectfully, 


PERRY W. MORTON, 
Assistant Attorney General. 


S. BILLINGSLEY HILL, 

HuGH NUGENT, 

THOMAS L. McKEvITT, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 
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Original Complaint 
[Filed June 17, 1959] 
No. 1643-59 


James W. Hatey, 4365 - 26th Street, North Arlington, 
Virginia, 
Plaintiff, 
v. 


Frep A. Seaton, Individually and as Secretary of the 
Interior, Washington 25, D. C., 
Defendant. 


CoMPLAINT 
(To Require Issuance of Oil and Gas Leases) 


Plaintiff, by his undersigned attorney, alleges as fol- 
lows: 


1. Plaintiff is a native-born citizen of the United States, 
residing at 4365 - 26th Street, North, in the County of 
Arlington, Virginia. 


2. The defendant, Fred A. Seaton, is the duly appointed, 
qualified and acting Secretary of the Interior, whose of- 
ficial domicile is the Department of the Interior, Wash- 
ington, D. C. 


3. This is an action to compel the defendant, Fred A. 
Seaton, to issue to plaintiff oil and gas leases on certain 
lands located in the State of Utah, pursuant to applica- 
tions therefor regularly made by the plaintiff. 


4. The jurisdiction of this Court arises by virtue of the 
Administrative Procedure Act of June 11, 1946 (5 
U.S.C.A. Sec. 1001, et seq.; the Mineral Leasing Act of 
February 25, 1920, 41 Stat. 437, 30 U.S.C.A. See. 226), 
as amended; and the Federal Rules of Civil Procedure. 


5. The value of the matter in controversy herein ex- 
ceeds the sum of $10,000.00. 
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6. On, to-wit, the 24th day of March, 1958, plaintiff 
filed five (5) applications to lease certain public lands of 
the United States in the State of Utah. The applications 
were filed in the Salt Lake City Land Office of the Bureau 
of Land Management and are identified on the records 
of that office and in the Department of the Interior by 
serial numbers Utah 028271, Utah 028272, Utah 028273, 
Utah 028274, and Utah 028275. Certified copies of the ap- 
plications, marked in red Ex. A-1, Ex. A-2, Ex, A-3, Ex. 
A-4, and Ex. A-5, respectively, are attached hereto, and 
incorporated herein. 


7. The applications for lease, when filed, were accom- 
panied by the proper filing fees and lease rentals, and 
were on the form specified for such use by the Department 
of the Interior. At the time of filing of the applications 
and at all times since plaintiff has been a native-born citi- 
zen of the United States, and at no time have his interests, 
direct and/or indirect, in oil and gas leases covering pub- 
lic lands of the United States in the State of Utah exceeded 


forty-six thousand and eighty (46,080) acres. 


8. By his five decisions of April 7, 1958, the Manager of 
the Salt Lake City Land Office of the Bureau of Land 
Management rejected plaintiff’s five applications on the 
ground that the lands sought to be leased are within the 
Navajo Indian Reservation and are therefore not lease- 
able by said Bureau. The decisions gave plaintiff the 
right within thirty days of service of the decisions to ap- 
peal to the Director, Bureau of Land Management. Ap- 
peals to said Director from each of the five decisions of 
April 7, 1958, were timely filed in the Salt Lake City Land 
Office by plaintiff’s letter of May 8, 1958, and the neces- 
sary filing fees were paid. 


9. The Director of the Bureau of Land Management did 
not act on said appeals individually or render any decision 
or decisions specifically answering the contentions set out 
in plaintiff’s appeals, but instead rendered a decision un- 
der date of November 7, 1958, which was approved by the 
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Assistant Secretary of the Interior Roger Ernst on No- 
vember 17, 1958, summarily rejecting plaintiff’s applica- 
tions. A copy of said decision is attached hereto as Ex- 
hibit B and is incorporated herein and made a part hereof. 
The decision rejects a series of applications for oil and 
gas leases covering lands which the decision categorized 
as those embraced in mining claims, former power site 
withdrawals, or in school sections to which title (except- 
ing the mineral estate) had vested in the State of Utah, 
when Executive Order of May 17, 1884, Executive Order 
324A of May 15, 1905, and the Act of March 1, 1933 (47 
Stat. 1418), were effected. The categories named did not 
encompass the lands in plaintiff’s applications, which were 
included in Petroleum Reserve No. 7, by Executive Order 
of July 2, 1910, but nevertheless the decision rejected plain- 
tiff’s applications. By letter of December 17, 1958, to 
the defendant Secretary, plaintiff asked to be advised 
whether or not he would be allowed any further adminis- 
trative appeal in the matter of his five applications. This 
letter was not answered by the defendant but by letter of 
January 16, 1959, Acting Director Earl J. Thomas of the 
Bureau of Land Management informed plaintiff that the 
decision of the Director which was approved by Assistant 
Secretary Ernst on November 17, 1958, constituted the 
final decision of the Department of the Interior and that 
plaintiff would receive no further notice from the Depart- 
ment concerning the rejection of his applications. 


10. The lands included in plaintiff’s applications lie 
within Township 42 South, Range 19 East, Salt Lake Base 
and Meridian, Utah, which with other lands were with- 
drawn from sale and settlement and set apart as @ reserva- 
tion for Indian purposes by the above-mentioned Execu- 
tive Order of May 17, 1884. By Executive Order of July 
2, 1910, all lands in said township and other lands were 
included in Petroleum Reserve No. 7. By Public Land 
Order No. 1403, dated April 2, 1957, the defendant Secre- 
tary, pursuant to a delegation of authority from the Presi- 
dent, revoked Petroleum Reserve No. 7 in its entirety. 
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11. Plaintiff contends that the lands covered by his five 
applications are public lands of the United States and 
that by the filing of the applications he became vested with 
a right to obtain the oil and gas leases for which he ap- 
plied, and that the rejection of the applications was arbi- 
trary and capricious and beyond the scope of defendant’s 
authority. 

Wuenrerore, plaintiff prays: 

1. That this Honorable Court grant relief to plaintiff 
by ordering defendant to grant oil and gas leases 


to plaintiff for the lands covered by his applications 
above identified. 


. That this Honorable Court grant such further re- 
lief as is in the circumstances warranted. 


James W. Haey 
By (Sgd.) Neil F. Stull 
New F. Srviu 


1625 K Street, N. W. 
Washington 6, D. C. (NA. 8-9082) 
His Attorney 
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Exhibit A-1 to Complaint 
Office Utah 


Serial No. 028271 
Receipt No. 599366 


UNITED STATES DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


Orrer To Lease AND LEASE For Or anp Gas 
(Sec. 17 Noncompetitive 5-Year Public Domain Lease) 


This Offer May Be Rejected and Returned to the Offeror 
and Will Afford the Offeror No Priority If It Is Not 
Properly Filled in and Executed or If It Is Not Ac- 
companied by the Required Documents or Payments. 
See Item 9 of General Instructions 


(Fill in on a typewriter or print plainly in ink and sign 
in ink) 


1. Mr. James W. Haley, 316 Southern Building, 15th & H 


(Name) (Number and Street) 
Streets, N. W., Washington 5, D. C. 
(City and State) 


PLEASE NOTIFY THE SIGNING OFFICER OF ANY CHANGE OF 
ADDRESS. 


hereby offers to lease all or any of the lands described in 
item 2 that are available for lease, pursuant and subject to 
the terms and provisions of the act of February 25, 1920 
(41 Stat. 437, 30 U. S. C. sec. 181), as amended, herein- 
after referred to as the act, and to all reasonable regula- 
tions of the Secretary of the Interior now or hereafter in 
force, when not inconsistent with any express and specific 
provisions herein, which are made a part hereof. 


2. Land requested Utah San Juan T. 42: S. RB. 19: E. 
(State) (County) 
S. L. Meridian Unsurveyed lands described by metes and 
bounds on attached Exhibit ‘“‘A”’, consisting of a single 
sheet and initialed by offeror Total Area 2560 Acres. 


4, Amount remitted: Filing fee $10, Rental $1280.00, 
Total $1290.00. 


5. Undersigned certifies as follows: 


(a) Offeror is a citizen of the United States. Na- 
tive born X Naturalized Corporation or 
other legal entity (specify what kind): -..--_- 


(b) Offeror’s interests direct and indirect in oil 
and gas leases and applications or offers therefor in- 
cluding this offer do not exceed 46,080 chargeable 
acres in the same State, or 100,000 chargeable acres 
in Alaska. 


(c) Offeror accepts as a part of this lease, to the 
extent applicable, the stipulations provided for in 43 
CFR 191.6. 


(a) Offeror is 21 years of age or over (or if a cor- 
poration or other legal entity, is duly qualified as 
shown by statements made or referred to herein). 


(e) Offeror has described all surveyed lands by 
legal subdivisions and unsurveyed lands by metes and 
bounds, and further states that there are no settlers 
on unsurveyed lands described herein. 


6. Offeror’s signature to this offer shall also constitute 
offeror’s signature to, and acceptance of, this lease and 
any amendment thereto that may cover any land deseribed 
in this offer open to lease application at the time the offer 
was filed but omitted from this lease for any reason, or 
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signature to, or acceptance of, any separate lease for such 
land. The offeror further agrees that 


(a) this offer cannot be withdrawn, either in whole 
or in part, unless the withdrawal is received by the 
land office before this lease, an amendment to this 
lease, or a separate lease, whichever covers the land 
described in the withdrawal, has been signed in behalf 
of the United States, and 


(b) this offer and lease shall apply only to lands 
not within a known geologic structure of a producing 
oil or gas field at the time the offer is filed. 


7. If this lease form does not contain all of the terms 
and conditions of the lease form in effect at the date of 
filing, the offeror further agrees to be bound by the terms 
and conditions contained in that form. 


8. It is hereby certified that the statements made herein 
are complete and correct to the best of offeror’s knowledge 


and belief and are made in good faith. 


Is Wrrness Wuenreor, Offeror has duly executed this in- 
strument this 21st day of March 1958. 


James W. Harey 
(Lessee signature) 


(Attorney-in-fact) 
‘WITNESSES 
R. R. Maczz, Washington, D. C. 
(Name and address) 


N. S. Kenruer, Washington, D. C. 
(Name and address) 


This lease for the lands described in item 3 above is 
hereby issued, subject to the provisions of the offer and 
on the reverse side hereof. 


Tue Unirep States or AMERICA 


Effective date of lease 


18 U. S. C. sec. 1001 makes it a crime for any person 
knowingly and willfully to make to any Department or 
agency of the United States any false, fictitious or fraudu- 
lent statements or representations as to any matter within 
its jurisdiction. 

This form may be reproduced, provided that the copies 
are exact reproductions on one sheet of both sides of this 
official form, in accordance with the provisions of 43 CFR 
192.42(a). 


e * * J * * * * * * 
Nore 1: On the back of this application are a number of 
printed lease provisions. The provisions are 
not material to any questions involved in this 
appeal, and, accordingly, are omitted herefrom. 


DescrieTion or UnsuRvVEYED Lanps 


Beginning at a point which is 2 miles south and 2 miles 
east of the northwest corner of T. 42 8., R. 19 E., S.L.M., 
San Juan County, Utah: Thence east four miles, south 
one mile, west four miles, and north one mile to the point 
of beginning, containing 2,560 acres. 


If and when the lands in the tract thus described are 
surveyed, it is probable that they will constitute Secs. 13, 
14, 15 and 16, T. 42 S., R. 19 E. 


10 


Exursrr ‘‘A”’ 
Initialed by James W. Haley: JWH 


Nore 2: The other four of appellant’s lease applications 
are identical in form to that appearing above, 
hence are omitted herefrom. The descriptions 
of the lands covered by the other four applica- 
tions are as follows: 


Uran 028272: 

Beginning at a point which is 5 miles south and 1 mile 
east of the northwest township corner of T. 42S, R. 19 
E., S.L.M., San Juan County, Utah: Thence east four 
miles, south one mile, west four miles, and north one mile 
to the point of beginning, containing 2,560 acres. 


If and when the lands in the tract thus described are 
surveyed, it is probable that they will constitute Sees. 32, 
33, 34 and 35, T. 42 S., R. 19 E. 


Uran 028273: 

Beginning at a point which is 3 miles south and 2 miles 
east of the northwest corner of T. 42 S., R. 19 E., S.L.M., 
San Juan County, Utah: Thence east four miles, south 
one mile, west four miles, and north one mile to the point 
of beginning, containing 2,560 acres. 


If and when the lands in the tract thus described are 
surveyed, it is probable that they will constitute Secs. 21, 
22, 23 and 24, T. 42 S., R. 19 E. 


Utan 028274: 


Beginning at a point which is 4 miles south of the north- 
west township corner of T. 42 S., R. 19 E., S.L.M., San 
Juan County, Utah: Thence east three miles, south one 
mile, west two miles, south one mile, west one mile, north 
two miles to the point of beginning, containing 2,560 acres. 


If and when the lands in the tract thus described are sur- 
veyed, it is probable that they will constitute Secs. 28, 29, 
30 and 31, T. 42 S., R. 19 E. 


Uran 028275: 


Beginning at a point which is 4 miles south and 3 miles 
east of the northwest township corner of T. 42 8., R. 19 E., 
§.L.M., San Juan County, Utah: Thence east three miles, 
south two miles, west one mile, north one mile, west two 
miles, and north one mile to the point of beginning, con- 
taining 2,560 acres. 


If and when the lands in the tract thus described are sur- 
veyed, it is probable that they will constitute Secs. 25, 26, 
27 and 36, T. 42 S., R. 19 EB. 


Exhibit B to Complaint 


In reply refer to: 
Utah 016385, ete. 
5.04g 


UNITED STATES DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Washington 25, D. C. 


November 7, 1958 
Decision 


Oil and Gas 
Tue Superior Om Company, et al. 
Decisions Affirmed 


The Superior Oil Company and others, named in the 
appendix attached hereto, have each appealed to the Diree- 
tor from separate decisions of the Manager, Land Office, 
Salt Lake City, Utah, rejecting their respective oil and 
gas lease offers. Each offer was rejected for the reason 
that the lands applied for are embraced within the exterior 
boundaries of the Navajo Indian Reservation and are not 
leasable under the Mineral Leasing Act of February 25, 
1920, as amended, or the Mineral Leasing Act for Acquired 
Lands of August 7, 1947, as amended. 
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The appellants severally contend that the lands, subject 
of the appeals, are part of the public domain, or are ac- 
quired lands, subject to the provisions of the mineral leas- 
ing laws, having been excepted from incorporation into 
the reservation under the Executive Order of May 17, 
1884, Executive Order 324A of May 19, 1905, or the Act 
of March 1, 1933 (47 Stat. 1418). The lands claimed to 
be excepted from the reservation are categorized as those 
embraced in mining claims, former power site withdrawals, 
or in school sections to which title (excepting the mineral 
estate) had vested in the State when the Orders or Act, 
identified above, were effected. 


Public Law 868, 85th Congress, approved September 2, 
1958 (72 Stat. 1686), was enacted during the pendency of 
these appeals. Section (d) thereof provides, in pertinent 
part that: 


«<* * * subject to valid existing rights, all public 
lands of the United States within said exterior bound- 
aries of said reservation are hereby declared to be 
held in trust for the benefit of the Navajo Tribe of 
Indians. The term ‘public lands’ as used herein shall 
be deemed to include but in no way to be limited to 
lands and the mineral deposits which originally may 
have been excluded from said reservation by reason 
of settlement or occupancy or other valid rights then 
existing, but since relinquished, extinguished, or other- 
wise terminated. * * *”’ 


The cited portion of the Act provides, in effect, for a 
continuing or permanent withdrawal of any and all lands 
within the exterior boundaries of the reservation for the 
beneficial use of the Indians and includes such lands, and/or 
the mineral estates therein, as may have been excepted by 
the earlier withdrawals. It follows that the equitable in- 
terest in the lands and the mineral estate therein are owned 
by the Indians even though ostensible legal title is vested 
in the Government and that lands previously excluded 
from the reservation by reason of ‘‘valid rights then ex- 
isting, but since relinquished, extinguished, or otherwise 


terminated’’ are included in the continuing withdrawal of 
September 2, 1958, and that upon extinguishment of the 
previous valid rights, if any, legal title vests in the United 
States in trust, however, for the Indians. 


Since Indian lands are not within the purview of the 
cited leasing acts, the lease offers involved must now be 
rejected regardless of whether the Manager’s decisions 
were correct when rendered. Accordingly, the decisions 
rejecting the lease offers are affirmed as modified herein. 


Epwarp Wooz.ey 


Director 
Approved: November 17, 1958 


Rocer Ernst 
Assistant Secretary of the Interior 


DISTRIBUTION : 


Each Appellant named in Appendix 

Hon. Joseph C. O’Mahoney, United States Senate 

Eggertson & Garner, Attorneys at Law (Regular Mail) 

The Carter Oil Company (Regular Mail) 

Mr. Neil F. Stull, Attorney at Law (Regular Mail) 

Boone, Peterson & Woolley, Attorneys at Law (Regular 
Mail) 

Mr. R. P. Lavenant, Attorney at Law (Regular Mail) 

Bureau of Indian Affairs (5) 

Geological Survey (3) 

Minerals Staff Officer 

Appeals List No. 1 

BF 
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APPENDIX 
NAME SERIAL NO. 


The Superior Oil Company Utah 016385, 016543 

Jack E. Blankenship ‘© 017813, 018237 

Franklin L. McKean, Jr. 018392, 018393 

A. J. Moll 019937 

Mrs. Helen B. Gibbons 020687, 022839 

J. R. Williams 021674, 021675 

Robert L. Graham 023230, 023231, 023232, 
023252, 023253, 023254, 
023255 and 026943 

Mrs. Marilyn H. Smoot 023506, 023637 

Richard P. Smoot 027762 

Mrs. Elizabeth B. Archer 023878, 029586 

John D. Archer 027744, 027314, 027727, 
030094 

L. O. Faris 024542 

Honolulu Oil Corporation 026108 

H. P. Macauley 026845 

Thomas C. Dorough “© 026935 

Oscar W. McConkie, Jr. « 027180, 027182 

G. P. Ashurst ) 

Charles E. Howell, Sr. ) “© 027211 

BE. A. Fritz ) 

Charles E. Howell, Sr. 027212, 027659, 029725 

J. H. Rodda 029725 

James W. Haley 028271 through 028275 

Shell Oil Company 028901 

Stephen P. Smoot * 030030 

45092 
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[Filed August 14, 1959] 
* * * * * * * * 
Defendant's Motion to Dismiss or for Summary Judgment 
The defendant by his attorney, Thos. L. MeKevitt, At- 
torney, Department of Justice, moves to dismiss the com- 
plaint or for summary judgment of dismissal on the fol- 
lowing grounds: 

1. The complaint fails to state a claim upon which relief 
can be granted. 


2. There is no genuine issue of fact and the defendant 
is entitled to judgment as a matter of law. 


The following documents are filed in support of this 
motion: 


A. Exhibit 1. A certified copy of the temporary pe- 
troleum withdrawal order approved on 
October 4, 1909. 


B. Exhibit 2. A certified copy of an order of with- 
drawal approved on July 2, 1910. 


©. Exhibit 3. A certified copy of an order of with- 
drawal approved on August 25, 1910. 


Tuos. L. McKevirr 
Thos. L. McKevitt 
Attorney, Department of Justice 
Room 2127, Department of 


Justice Building 
Washington 25, D. C. 
Attorney for Defendant 
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Exhibit 1 
DEPARTMENT OF THE INTERIOR 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., 
October 4, 1909. 
Address Only the 
Commissioner of the General Land Office. 
The Honorable, 
Tur SECRETARY OF THE INTERIOR. 

Sir: 

In accordance with your orders I have the honor to sub- 
mit the following recommendation which covers approxi- 
mately 1,128,960 acres of land which is now being sur- 
veyed under the provisions of the Act of May 27, 1908 (35 
Stat., 348). 


Temporary PerRoLEUM WiTHDRAWAL—SaLT Lake MER. 


In aid of proposed legislation affecting the use and dis- 


position of the petroleum deposits on the public domain, 
all public lands in the accompanying lists are hereby tem- 
porarily withdrawn from all forms of location, settlement, 
selection, filing, entry, or disposal under the mineral or 
non-mineral public land laws. All locations or claims ex- 
isting and valid on this date may proceed to entry in the 
usual manner after field investigation and examination. 
Urax. 
What will be when surveyed (Salt Lake Meridian.) 
* * a * * * + = 
Ts. 40, 41, 42 S., R. 19 B., 
° * * * 
Very respectfully, 
Frep DENNETT 
Commissioner. 
Approved by order and sent to General Land Office, 
Frank PIERCE 


Acting Secretary. 
ECF 


Exhibit 2 
Petroleum Reserve No. 7, p. 2. 


DEPARTMENT OF THE INTERIOR 
UNITED STATES GEOLOGICAL SURVEY 
WASHINGTON 
July 1, 1910. 


OFFICE OF THE DIRECTOR 
The Honorable, 
Tue SECRETARY OF THE INTERIOR. 


Sir: 


In accordance with your instructions I recommend the 
withdrawal for classification and in aid of legislation af- 
fecting the use and disposition of petroleum deposits be- 
longing to the United States of the following areas in the 
State of Utah, involving approximately 581,564 acres: 


OrpER OF WITHDRAWAL. 
Petroleum Reserve No.7 


It is hereby ordered that that certain order of with- 
drawal made heretofore: 


On Apr. 14, 1910, and described as Temporary Petroleum 
Withdrawal No. 15, in so far as the same includes any 
of the lands hereinafter described, be, and the same is 
hereby ratified, confirmed, and continued in full force and 
effect; and subject to all of the provisions, limitations, 
exceptions, and conditions contained in the act of Con- 
gress entitled ‘‘An Act to authorize the President of the 
United States to make withdrawals of public lands in 
certain cases,’’ approved June 25, 1910, there is hereby 
withdrawn from settlement, location, sale or entry, and 
reserved for classification and in aid of legislation affect- 
ing the use and disposal of petroleum lands belonging to 
the United States all of those certain lands of the United 
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States set forth and particularly described as follows, to 
wit: 
Salt Lake Meridian, Utah. 
7. 42 S., BR. 19 E., all of township. 


Very respectfully, 


Geo. Ors SmrrH 
Director. 


Referred to the Commis- 
sioner of the General Land 
Office for appropriate ac- 
tion. 

Frank Prerce 
Acting Secretary. 
Diller. 
July 1, 1910. 


Respectfully referred to 
the President with the 
recommendation that the 
same be approved. 
R. A. BaLINcer 
Secretary. 


Approved July 2, 1910 
and referred to the Sec- 
retary of the Interior. 


Wa. H. Tart 
President. 
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Exhibit 3 
DEPARTMENT OF THE INTERIOR 


UNITED STATES GEOLOGICAL SURVEY 
WASHINGTON 


OFFICE OF THE DIRECTOR 
August 23, 1910. 
The Honorable, 
Tur SECRETARY OF THE INTERIOR. 
Sir: 

On July 2, 1910, the President approved Petroleum Re- 
serve No. 7, in the State of Utah. The order of withdrawal 
creating this reserve confirmed the previous order of with- 
drawal made on April 14, 1910, Temporary Petroleum 
Withdrawal No. 15. Certain of the lands included in Pe- 
troleum Reserve No. 7, had been previously withdrawn 
on October 4, 1909, and for the confirmation of this with- 
drawal I make the following recommendation: 


OrpEer oF WITHDRAWAL. 


It is hereby ordered that that certain order of with- 
drawal made heretofore on October 4, 1909, in so far as 
the same includes any of the lands hereinafter described, 
be, and the same is hereby ratified, confirmed, and con- 
tinued in full force and effect. 


Salt Lake Meridian, Utah. 


Ld * * * * . 


T, 42 S., R. 19 E., all of township. 


* me * ” * * 


Very respectfully, 


H. C. Rizer 
Acting Director. 


August 24, 1910. 
Respectfully referred to 
the President with the 
recommendation that the 
same be approved. 


Frank PIERce 
Acting Secretary. 
Diller. 


Approved Aug. 25, 1910 
and referred to the Sec- 
retary of the Interior. 


Wo. H. Tarr 
President. 


Referred to the Commis- 
sioner of the General 
Land Office for appro- 
priate action. 


Frank Prerce 
Acting Secretary. 
Diller. 


[Filed September 21, 1959] 


* * * * * * * * 


Plaintiff’s Countermotion for Summary Judgment 


Plaintiff moves the Court, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, to enter summary judg- 
ment for the plaintiff for the relief demanded in his com- 
plaint on the ground that there is no genuine issue as to 
any material fact in this action and that plaintiff is entitled 
to a judgment as a matter of law, as appears from the 
pleadings on file in this action. 
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A memorandum of points and authorities in support of 
this countermotion is filed herewith. 


Dated September 21, 1959. 


New F. Srouu 
Neil F. Stull 
Suite 2, 
Commonwealth Building 
1625 K Street, Northwest 
Washington 6, D. C. 
Attorney for Plaintiff 


[Filed September 21, 1959] 


* * * * * * 
TITLE 43—PUBLIC LANDS: INTERIOR 


Chapter I—Bureau of Land Management, Department of 
the Interior 


Appendix C—Public Land Orders 
[Public Land Order 1160] 


Utan 


MODIFYING CERTAIN EXECUTIVE ORDERS 


By virtue of the authority vested in the President by sec- 
tion 1 of the act of June 25, 1910 (36 Stat. 847; 43 U.S. C. 
141) and pursuant to Executive Order No. 10355 of May 
26, 1952, it is ordered as follows: 


Subject to valid existing rights if any, and to the pro- 
visions of existing withdrawals, the following described 
Executive orders are hereby revoked to the extent neces- 
sary to permit the grant made to the State of Utah, cither 
by the act of July 16, 1894 (28 Stat. 107), or the act of 
January 25, 1927 (44 Stat. 1026; 43 U. 8. C. 870), as 
amended, to attach to each presently surveyed sections 2, 
16, 32 and 36 in every township described in the said 
orders and to any lands in those townships which upon 


survey hereafter made shall be designated sections 2, 16, 
32 and 36: 


Executive Order No. 5327 of April 15, 1930, Withdraw- 
ing Public Oil Shale Deposits and Lands Containing Same 
for Classification. 


Executive Order of July 2, 1910, Petroleum Reserve 
No. 7. 


Executive Order of July 2, 1910, Phosphate Reserve 
No. 3. 


Executive Order of March 4, 1912, Petroleum Reserve 
No. 25, Utah No. 2. 


Executive Order of May 11, 1915, Phosphate Reserve 
No. 24, Utah No. 3. 


Executive Order of March 16, 1916, Phosphate Reserve 
No. 27, Utah No. 4. 


Executive Order of March 27, 1918, Petroleum Reserve 
No. 59, Utah No. 3. 


Frep G. AANDAHL, 
Assistant Secretary of the Interior. 
JuNE 6, 1955. 


[F. R. Doe. 55-4621; Filed, June 9, 1955; 8:46 a. m.] 
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TITLE 43—PUBLIC LANDS: INTERIOR 


Chapter I—Bureau of Land Management, Department of 
the Interior 


Appendix—Public Land Orders 


[Public Land Order 1403] 
[68367] 


UtTan 


REVOKING THE EXECUTIVE ORDER OF JuLY 2, 1910 wHicH 
CREATED PETROLEUM RESERVE No. 7 


By virtue of the authority vested in the President by 
section 1 of the act of June 25, 1910 (36 Stat. 847; 43 
U. S. C. 141) and pursuant to Executive Order No. 10355 
of May 26, 1952 it is ordered as follows: 


The Executive Order of July 2, 1910 withdrawing the 


following-described lands for classification and in aid of 
legislation affecting the use and disposal of petroleum 
lands belonging to the United States, is hereby revoked: 


Sart Laxe Merwin, Utan 


* * * * * * ” 


T. 42 S., R. 19 E., all of township. 


* * ” * * * * * * * 


The lands were made subject to appropriation, location, 
selection, entry or purchase, if otherwise available under 
the nonmineral land laws, with a reservation of the min- 
erals to the United States, by the act of July 17, 1914 (38 
Stat. 509; 30 U. S. C. 121). They have been open to ap- 
plications and offers under the mineral-leasing laws and 
to locations for metalliferous minerals. They will be open 
to location for nonmetalliferous minerals under the United 
States mining laws, subject to valid existing rights and the 
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provisions of existing withdrawals, at 10:00 a. m. on May 
8, 1957. 

The withdrawal was modified by Public Land Office No. 
1160 of June 6, 1955 to the extent necessary to permit 
withdrawn surveyed school sections and sections there- 
after surveyed to pass to the State upon survey. 


Harriet CHILSON, 
Acting Secretary of the Interior. 
Aprin 2, 1957. 


[F. R. Doe. 57-2720; Filed, Apr. 8, 1957; 8:48 a. m.] 


(Filed October 5, 1959, during argument of case in Dis- 
trict Court. Certified copy filed October 26, 1959.) 


Advertisement No. 58 
Tribal and Allotted Lands 


NOTICE 


SALE OF OIL AND GAS MINING LEASES 
TRIBAL AND ALLOTTED LANDS 


Department of the Interior, Bureau of Indian Affairs 
Navajo Indian Agency, Window Rock, Arizona 
October 25, 1957 


SEALED BIDS will be received until 10:00 A. M. 
(M.S.T.) and will be opened at that time in the office of the 
Navajo Indian Agency, Window Rock, Arizona, for the 
leasing of 190 tracts of tribal land and 7 tracts of individu- 
ally owned trust or restricted Indian lands, described on 
the attached sheets, located in San Juan County, Utah, and 
Apache County, Arizona for oil and gas mining purposes. 
Bids will be received up to the opening time indicated on 
the tracts as listed in the following blocks: 


Buock 1: Bids to be Opened 
Tracts 1 through 33, Utah Dec. 10, 1957 
Totaling 6,354 acres of tribal lands and 
1,040 acres of individual Indian allotted 
lands 


oF 


Buock 2: Jan. 15, 1958 
Tracts 34 through 54, Utah, and 
Tracts 55 through 109, Arizona 

Totaling 167,449.68 acres of tribal lands 


Brock 3: Feb. 11, 1958 
Tracts 110 through 128, Utah and 
Tracts 129 through 160, Arizona 

Totaling 119,753.21 acres of tribal lands 


Buock 4: March 19, 1958 
Tracts 161 through 174, Utah; and 
Tracts 175 through 197, Arizona 

Totaling 87,973.72 acres of tribal lands 


The sale will be conducted under regulations promul- 
gated by the Secretary of the Interior, 25 C.F.R. 186 (Act 
of May 11, 1938, 52 Stat. 347; 25 U.S.C. 396a-f) as to tribal 
lands, and 25 C.F.R. 189 (Act of March 3, 1909, 35 stat. 
781-783; 25 U.S.C. 396) as to individually owned lands The 
right is reserved to reject any and all bids and to disap- 
prove any lease submitted on an accepted bid. The tribal 
tracts of land are being offered subject to acceptance by the 
duly authorized tribal representatives; and the allotted 
tracts are being offered subject to acceptance by the indi- 
vidual Indian owners. 


A separate lease will be drawn on the applicable forms 
for each tract of land, except as follows: 


“Tribal tracts 1 through 26, Utah: Since the acre- 
age of these tracts varies from 80 acres to 640 acres 
each, and when the same individual or company is the 
successful bidder on more than one tract of tribal land, 
said successful bidder shall have the right to have con- 
solidated under one lease, two or more contiguous 
tracts of tribal land, provided that the consolidated 
lease shall not exceed a total of 2.560 acres, more or 
less.’’ 


Subject to the foregoing, leases will be sold to the bidder 
who offers the highest money bonus on a per acre basis. 
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Conditional or alternate bids will not be considered as a 
part of the bonus offer. Each bid must be accompanied by 
a deposit of at least twenty-five percent of the bonus bid. 
All deposits are to be made by certified check, bank draft 
on a solvent bank, or by postal money order, made payable 
to the Bureau of Indian Affairs. The successful bidder or 
bidders will be required to pay their proportionate share of 
the advertising costs. Deposits received from unsuccess- 
ful bidders will be returned. In the event that no bid is 
accepted, the cost of advertising will be assessed against 
the applicant who requested that the lands be advertised. 
In the event two or more bids are in the same amount and 
such bids are the high bids, the bidders submitting the tie 
high bids may be required either to draw lots or to submit 
sealed rebids on the day of the sale to determine the suc- 
cessful bidder. 


Within 30 days after notification of being the successful 
bidder, the bidder must remit the balance of the bonus, the 
first year’s rental, and his share of the advertising costs, 
together with a filing fee of $5.00 for each lease, and shall 
file with the General Superintendent, the lease in completed 
form. The General Superintendent may, for good and 
sufficient reasons, extend the period for completing and 
filing the lease, but no extension shall be granted for re- 
mitting the balance of the monies due. Lessees shall 
furnish with each lease a surety bond, with surety accept- 
able to the United States, in amounts as follows: For less 
than 80 acres, $1,000; for 80 acres and less than 120 acres, 
$1,500; for 120 acres and not more than 160 acres, $2,000, 
and for each additional 40 acres, or part thereof above 160 
acres, $500; provided, that a lessee may file one bond 
(Form 5-154f) in the sum of $15,000 for all leases of min- 
erals in the one State, and which may also include leases on 
that part of an Indian Reservation extending into states 
contiguous thereto to which the lessee may become a party, 
up to 10,240 acres. 


In lien of the foregoing bonds, a lessee may furnish a 
$75,000 Nationwide Oil and Gas Lease Bond (Form 5-156) 
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for full nationwide coverage, with an acceptable company 
authorized to act as a sole surety, on all oil and gas leases 
or permits to which the lessee may become a party. 


IMPORTANT NOTICE: All successful bidders will be 
required to prepare their own leases and to obtain the 
signatures of all Indian lessors of allotted lands. Leases 
will be drawn on the standard government forms (Form 
5-157 for tribal land, and 5-154h for allotted land) which 
may be obtained from the General Superintendent of the 
Navajo Reservation. The leases will be drawn for a term 
of ten years from the date of approval by the Commis- 
sioner of Indian Affairs or his authorized representative 
and as long thereafter as oil and/or gas is produced in 
paying quantities. The rate of royalty will be 16%4% on 
all leases. The rental of $1.25 per acre paid for any one 
year will be credited on the royalty for that year. A charge 
of one dollar will be made for each set of forms. 


The responsibility of complying with any requirement 
of the Federal Documentary Stamp Statutes is that of the 
successful lessee. 


In addition to all other remedies provided by law, failure 
of the successful bidder to comply with the terms of the 
sale will render all deposits theretofore made by, or due 
from him subject to forfeiture without further action on 
the part of this office. 


Bach of the allotted tracts and each of the tribal tracts 
is offered separately to qualified bidders. 


EACH TRIBAL LEASE WILL INCLUDE THE FOL- 


LOWING CONDITIONS (1), (2), and (3). ALLOTED 
LEASES WILL INCLUDE CONDITIONS (2) and (3). 


(1) The acreage herein is for the sole purpose of com- 
puting the annual rental. If a survey of the land is 
made acceptable to the Commissioner of Indian Af- 
fairs or his authorized representative, thereafter the 
rental shall be computed on the acreage as shown by 
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the survey. No refund or additional payment of past 
rental shall be required to be made because of the 
difference in the acreage stated and that shown by 
the survey. Neither shall such a difference in acre- 
age be grounds for any adjustment of the bonus. 
Prior to the commencement of the drilling of a well, 
the lessee shall have the leased premises surveyed 
by a registered land surveyor, boundaries posted 
with substantial monuments, and a tie established 
with the nearest United States Public Land Survey. 
Certified copies of the survey plats must be filed, in 
duplicate, with the General Superintendent and in 
duplicate with the Supervisor, U.S. Geological Sur- 
vey, Rowell, New Mexico. Failure to comply with 
this provision will render the lease subject to can- 
cellation in the discretion of the Commissioner of 
Indian affairs. Permission to drill will not be granted 
by Supervisor prior to receipt of certified copy of 
survey plat. If lands are already surveyed, the fore- 
going requirement does not apply, except for sur- 
vey for well location. 


If so required by the Commissioner or his author- 
ized representative, the lessee shall condition, under 
the direction of the Supervisor of the U. S. Geologi- 
cal Survey, any wells drilled which do not produce 
oil or gas in paying quantities, as determined by said 
Supervisor, but which are capable of producing 
water satisfactorily for domestic, agricultural, or 
livestock use by the lessor. Adjustment of costs for 
conditioning of the well and for value of casing and 
equipment left in or on the well will be made in said 
cases where it is determined that the well will pro- 
duce water satisfactorily as aforesaid. 


Lessees shall employ Navajo labor, including truck 
drivers, in all positions for which they are qualified, 
and shall protect the Indian grazing and other 
surface rights to the lands. 
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LANDS WITHIN FEDERAL POWER SITE WITH- 
DRAWAL: 


Tracts 17, 18, 19, 22, 34, 35, 36, 38, 39, 41, 42, 43, 110, 
111, and 114, as advertised herein, are located partially 
within the Federal Power Site Withdrawal along the 
San Juan River in Utah, and the following stipulations 
will be incorporated in the leases: 


‘‘Power Site Stipulation. 


(a) If any of the land covered by this lease (or Per- 
mit) was, on the date that the lease (or permit) appli- 
cation or offer was filed, within a power site classifica- 
tion, reservation, or project on which an application 
for a license or preliminary permit had been issued by 
the Federal Power Commission under the Federal 
Power Act, or on which an authorized power project 
(other than one owned or operated by the Federal 
Government) had been constructed, the United States, 
its permittees or licensees, shall have the prior right 
to use such land for purposes of power development so 
applied for, licensed, permitted or authorized and no 
compensation can accrue to the mineral lessee (or 
permittee) for loss of prospective profits or for dam- 
ages to improvements or workings, or for any addi- 
tional expense caused the mineral lessee as a result of 
the taking of said land for power development pur- 
poses. It is agreed, however, that where the mineral 
lessee (or permittee) can make adjustments of his im- 
provements to avoid undue interference with power 
development, he will be permitted to do so at his own 
expense. Furthermore, occupancy and use of the land 
by the mineral lessee (or permittee) shall be subject 
to such reasonable conditions with respect to the use 
of the land as may be prescribed by the Federal Power 
Commission for the protection of any improvements 
and workings constructed thereon for power develop- 
ment. 
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(b) If any of the land covered by this lease (or 
permit) was, on the date of the lease (or permit), 
within a power site classification or reservation which 
is not governed by the preceding paragraph, the lease 
(or permit) is subject to the express condition that 
operations under it shall be so continued as not to in- 
terfere with the administration and use of the land for 
power site purposes to a greater extent than may be 
determined by the Secretary of the Interior to be 
necessary for the most beneficial use of the land. In 
any case, it is agreed that where the mineral lessee (or 
permittee) can make adjustments of his improvements 
to avoid undue interference with power development, 
he will be permitted to do so at his own expense.”’ 


Tracts in T. 40 and 41 S., R. 24 E., S.L.M., Utah, located 
adjacent or contiguous to the San Juan River may extend 
to the river bank, but in no event are they to extend beyond 
and include the river bed. 


All bids should be addressed to the Geieral Superin- 


tendent, Navajo Indian Agency, Window Rock, Arizona, in 
a plain envelope marked: 


Bid for Oil and Gas Mining Lease, Not to be opened 
until 10:00 A.M., Mountain Standard Time, on (dates 
as indicated on page one hereof). 

General Superintendent 


* * . . * ° * ° * * 


Here appears the description of lands not involved in this 
case and hence omitted herefrom. 


> * * * * ° 7 


BLOCK 3 


Navajo Tribal Lands 
San Juan County, Utah 
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Here appears the description of lands not involved in this 
case and hence omitted herefrom. 


* ° ° * . 


T. 42 8., R.19 E., S.0.M. 
(Unsurveyed) 


Sees. 29, 30, 31, 32, All Containing approx. 2,530.20 


Tract No. 113, when surveyed, will be described as 
indicated above. The following information is given 
only to facilitate location of the tract: 


Beginning at a point approximately 10 miles south 
and approximately 4 miles west of the northwest 
corner of T. 41 S., R. 20 E., and the northeast corner 
of T. 41 S., R. 19 E., said corner being marked by 
General Land Office marker, thence south approxi- 
mately 2 miles, thence west approximately 1.98 miles, 
thence north approximately 2 miles, thence east ap- 
proximately 1.98 miles to the point of beginning. 


114 See. 4, All east of the middle channel of the San Juan 


River 
Sees. 3, 9, 10, All Containing approx. 2,472 


Tract No. 114, when surveyed, will be described as 
indicated above. The following information is given 
only to facilitate location of the tract: 


Beginning at a point approximately 6 miles south 
and approximately 2 miles west of the northwest cor- 
ner of T. 41 S., R. 20 E., and the northeast corner of T. 
41 §., R. 19 E., said corner being marked by a General 
Land Office marker, thence south approximately 2 
miles, thence west approximately 2 miles, thence north 
to the middle channel of San Juan River, thence up 
and along the middle channel of said river to a point 
located west of the beginning point of this tract, thence 
east to the point of beginning. 
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115 Sees. 15, 16, 21, 22, All Containing approx. 2,560 


Tract No. 115 when surveyed, will be described as 
indicated above. The following information is given 
only to facilitate location of the tract: 


Beginning at a point approximately 8 miles south 
and approximately 2 miles west of the northwest cor- 
ner of T. 41 S., R. 20 E., and the northeast corner of 
T. 41 S., R. 19 E., said corner being marked by Gen- 
eral Land Office marker, thence south approximately 
2 miles, thence west approximately 2 miles, thence 
north approximately 2 miles thence east approximately 
2 miles to the point of beginning. 


Sees. 27, 28, 33, 34, All Containing approx. 2,560 


Tract No. 116, when surveyed, will be described as 
indicated above. The following information is given 
only to facilitate location of the tract: 


Beginning at a point approximately 10 miles south 
and approximately 2 miles west of the northwest cor- 
ner of T. 41 S., R. 20 E., and the northeast corner of 
T. 41 S., R. 19 E., said corner being marked by a Gen- 
eral Land Office marker, thence south approximately 
2 miles, thence west approximately 2 miles, thence 
north approximately 2 miles, thence east approxi- 
mately 2 miles to the point of beginning. 


Secs. 1, 2, 11, 12. All Containing approx. 2,560 


Tract No. 117, when surveyed, will be described as 
indicated above. The following information is given 
only to facilitate location of the tract: 


Beginning at a point approximately 6 miles south 
of the northwest corner of T. 41 S., R. 20 E., and the 
northeast corner of T. 41 S., R. 19 E., said corner be- 
ing marked by a General Land Office marker, thence 
south approximately 2 miles, thence west approxi- 
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mately 2 miles, thence north approximately 2 miles, 
thence east approximately 2 miles to the point of be- 
ginning. 


Sees. 13, 14, 23, 24, All Containing approx. 2,560 


Tract No. 118, when surveyed, will be described as 
indicated above. The following information is given 
only to facilitate location of the tract: 


Beginning at a point approximately 8 miles south 
of the northwest corner of T. 41 S., R. 20 E., and the 
northeast corner of T. 41 S., R. 19 E., said corner 
being marked by a General Land Office marker, thence 
south approximately 2 miles, thence west approxi- 
mately miles, thence north approximately 2 miles, 
thence east approximately 2 miles to the point of be- 
ginning. 

9 Sees. 25, 26, 35, 36, All Containing approx. 2,560 


Tract No. 119, when surveyed, will be described as 
indicated above. The following information is given 
only to facilitate location of the tract: 


Beginning at a point approximately 10 miles south 
of the northwest corner of T. 41 S., R. 20 E., and the 
northeast corner of T. 41 S., R. 19 E., said corner 
being marked by a General Land Office marker, thence 
south approximately 2 miles, thence west approxi- 
mately 2 miles, thence north approximately 2 miles, 
thence east approximately 2 miles to the point of be- 
ginning. 

* * * * * * ” * * ” 
Here appears the description of lands not involved in 
this case anc hence omitted herefrom. 
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Decision of District Court Rendered at Close of Hearing on 
October 5, 1959 


The Court: The Court is indebted to counsel for both 
sides for a very able and thorough presentation of the 
issues in this case. 


The Act of September 2, 1958, provided that all public 
lands of the United States within said exterior boundaries 
of said reservation, meaning Navajo Indian Reservation, 
shall and are hereby declared to be held in trust for the 
benefit of the Navajo Tribe of Indians. 


It is not disputed that the land involved in this litiga- 
tion is within the exterior boundaries of said reservation. 
Whatever may have been the situation prior to Septem- 
ber 2, 1958, subsequent to that date, no land within the 
reservation would be subject to leasing under the Mineral 
Leasing Act. There is, however, a limitation, namely, the 
provision is expressly made subject to valid existing 
rights. 


It is claimed by the plaintiff that he had a valid exist- 
ing right, in that he had filed his application prior to 
September 2, 1958. 

The Court is of the opinion that the filing of an appli- 
cation, even a valid application, does not in itself create 
a vested right. 


Further, the Court is of the opinion that relief in the 
nature of a mandamus may not be granted in this case 
since the matter to which the litigation relates is discre- 
tionary with the Secretary of the Interior and is not 
limited merely to a ministeral act. 


‘As was said by the Court of Appeals for this Circuit, 
in McCray versus Wahlenmaier, 96 Appeals, D. C., 313 
at 325, ‘‘whether to offer lands for leasing is a diseretion- 
ary matter with the Secretary.”’ Here the land was not 
offered for leasing by the Secretary under the Mineral 
Leasing Act. It is urged that the Court of Appeals in 
deciding the McKay case, did not have called to its at- 
tention a 1946 change in the statute. Irrespective of 
whether that is correct and whether this matter might 
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hax~. changed the view of the Court of Appeals, this 
Courv. eels that it is bound and must be controlled by a 
decision of the Court of Appeals of this Circuit. 

In view of the considerations just discussed, the Court 
feels it is not necessary to decide the other points urged 
by the Government. Accordingly, plaintiff’s motion for 
summary judgment is denied and defendant’s motion is 
granted. 


Judgment 
In Tue Unrrep States District Court 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 1643-59 
James W. Hater, Plaintiff 
v. 
Frep A. Seaton, SecrETARY oF THE InreERIOR, Defendant 


JUDGMENT 


This case having come on for hearing on defendant’s 
motion for summary judgment and plaintiff’s counter- 
motion for summary judgment, and the Court having heard 
argument of counsel and considered the material filed in 
support of both motions, and it appearing that there is 
no genuine issue of fact and that defendant is entitled to 

judgment as a matter of law, 


WHEREFORE, IT IS ORDERED, AS FOLLOWS: 


1. Defendant’s motion for summary judgment is 
granted. 


2. Plaintiff’s countermotion for summary judgment is 
overruled. 


3. Judgment is hereby entered against the plaintiff and 
in favor of the defendant and the complaint is dismissed. 


Dated this 8 day of October, 1959. 
/s/ AuexanveR Hourzorr 
Alexander Holtzoff 
Judge 
United States District Court 
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NOTICE OF APPEAL 
[FILED DEC. 1, 1959] 
Barry M. Hut, Clerk 


Notice is hereby given this 1st day of December, 1959, 
that JAMES W. HALEY hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 8th day of 
OCTOBER, 1959 in favor of FRED A. SEATON, SECRE- 
TARY OF THE INTERIOR against said JAMES W. 
HALEY. 


New F. Srou 
Neil F. Stull 
Attorney for 
James W. Hauey 


United States Circuit Court Of Appeals 
| D.C. CIRCUIT 


CASE NAME SOUTHEASTERN AVIATION, INC., VS CIVIL AERONAUTICS BOARD 
DATE 


DOCKET NO. 15.566 


OFFICIAL CITE NO. 


Microfilmed by: 


MICROFORM INC. 


